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A MINNESOTA TRIAL COURT'S DECISION HOLDING THE FEDERAL
RESERVE ACT UNCONSTITUTIONAL AND VOID; HOLDING THE NATIONAL
BANKING ACT UNCONSTITUTIONAL AND VOID; DECLARING A MORTGAGE
ACQUIRED BY THE FIRST NATIONAL BANK OF MONTGOMERY, MINNESOTA
IN THE REGULAR COURSE OF ITS BUSINESS, ALONG WITH THE FORE-
CLOSURE AND THE SHERIFF'S SALE TO BE VOID.

THIS DECISION, WHICH IS LEGALLY SOUND, HAS THE EFFECT
OF DECLARING ALL PRIVATE MORTGAGES ON REAL AND PERSONAL PRO-
PERTY, AND ALL U.S. AND STATE BONDS HELD BY THE FEDERAL RE-
SERVE, NATIONAL AND STATE BANKS TO BE NULL AND VOID. THIS
AMOUNTS TO AN EMANCIPATION OF THIS NATION FROM PERSONAL,
NATIONAL AND STATE DEBT PURPORTEDLY OWED TO THIS BANKING
SYSTEM., EVERY AMERICAN OWES IT TO HIMSELF, HIS COUNTRY, AND
TO THE PEOPLE OF THE WORLD FOR THAT MATTER TO STUDY THIS DE-
CISION VERY CAREFULLY AND TO UNDERSTAND IT, FOR UPON IT HANGS
THE QUESTION OF FREEDOM OR SLAVERY. -

A PATRIOTIC PUBLICATION, EDITED AND ISSUED BY JEROME DALY,
28 EAST MINNESOTA STREET, SAVAGE, MINNESOTA.

Patrick Henry’s advice

on the cold war...

[EY hey tell us, Sir, that we are weak — unable
to cope with so formidable an adversary.
i But when shall we be stronger? Will it be

the next week, or the next year? Will it be
when we are totally disarmed? . .. ‘

Shall we gather strength by irresolution and inaction? Shall we acquire the
means of effectual resistance by lying supinely on our backs, and hugging the
delusive phaniom of hope, until our enemics shall have bound us hand and

foo" L

Sir, we shall not fight our battles alone, There is a just God‘who presides over
the destinies of Nations. . . . The battle, Sir, is not to the strong alone;. il is to
the vigilant, the active, the brave. . . . There is no retreat but in submission

and slevery! Our chains are forged! ...

Gentlemen may cry, Peace, Peace! = but there is no peace. The war is actually ’
begun! . . . Why stand we here idle} What is it that Gentlemen wish! What

would they have! It life so dear, or peace so sweet, o3 to be purchased at the

price of chains and slovery! Forbid it, Almighty God! I know not what courte

others may lake; but as for me, give me liberty or give me desth!

House oF ﬁuncr.ssr.s. VIRGINIA
MarcH, 1775




The prohibitions in the Constitution of the United States upon the States of the
- Union are_as follows:

No State shall enter into any Treaty, No State shall enter into any
alliance. No State shall enter into any Confederation. No State shall grant
Letters of Margue or Reprisal. No State shall coin money. No State shall emit
Bills of Credit. No State shall make any Thing but Gold and Silver Coin a
Tender in Payment of Debts. No State shall pass any Bill of Attainder. No
State shall pass any ex post facto Law. No State shall pass any Law impairing
the obligation of Contracts. No State shall grant any Title of Nobility.

No State shall without the consent of Congress, lay any Imposts or Duties
on Imports or Exports, except what may be absolutely necessary for executing its
inspection laws: and the net Produce of all duties and Imposts, laid by any
State on Imports or Exports, shall be for the Use of the Treasury of the United
States and all such laws shall be subject to the revision and control of Congress.

No State shall, without the Consent of Congress: (1) Lay any duty of Tonnage;
(2) Keep Troops or ships of War in time of peace; (3) Enter into any agreement or
compact with another State; (4) Enter into any agreement or Compact with a foreign
Power; {5) No State shall without the Consent of Congress engage in War, unless
actually invaded, or in such imminent Danger as will not admit of delay.

No State shall make or enforce any law which shall abridge the Privileges
of citizens of the United States. ‘o

No State shall make or enforce any law which shall abridge the Immunities
of citizens of the United States.

No State shall deprive any person of life, liberty, or property, without
due process of law. )

No State shall deny to any person within its jurisdiction the equal protec-
tion of the laws. : .

These are prohibitions upon the activity of the States. A State cannot
directly take any step in any degree to directly invade or violate any of these
orovisions. A State cannot lend its aid in any degree to any person or corpora-
tion to effectuate a violation of these absolute prohibitions indirectly or
obliquely lest a mockery be made of the Constitution of the United States.

A more serious and obvious question arises. Can the Legislative branch or
the Executive Branch or the Judicial Branch of the Government of the United States
authorize a State to invade the absolute prohibitions against the States expressly
set out in the Constitution, or are the three departments of the U.S. Government
incompetent to authorize such an invasion. The answer is obvious. The absolute
prohibitions in the Constitution of the United States are impregnable. The
Constitution is ordained and established in the name of the people. It is a law
for the Governments of the States and the United States. The people said what
they meant and they mean what they said.

Assume that Congress by attempted enactment would pass a law authorizing a
State to deprive a person of Life, Liberty or property without due process of law.
It would obviously be unconstitutional. The same is true of any other provision
set out. Any attempt by--Congress or the Executive or the Judiciary to authorize
any State to invade any of the prohibitions is void. See Edwards v. Kearzey
U.S5. Supreme Court. 6 Otto 795,

No amount of perverted thinking or skullduggery can justify the fatal
magnitude of the consequences which are to follow to total destruction of the
Constitution of the United States by the Clergy, the Money Changers and those
subversives in public office engaged in active treason against the Constitution.

The honest administration of Justice is gone. The whimsical anarchy which
is pressing upon us with ever increasing effect is characterized with all the
relics of ancient barbarism. Our Republic is gone. :

Jerome Daly October 13, 1968
il
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February 7, 1969
INTRODUCTION

On May 8, 1964 the writer executed a Note and Mortgage to
the First National Bank of Montgomery, Minnesota, which is a
member of the Federal Reserve Bank of Minneapolis. Both Banks
are private owned and are a part of the Federal Reserve Banking
System.
. In the Spring of 1867 the writer was in arrears $476.00 in
the payments on this Note and Mortgage. The Note was secured by
a Mortgage on real property in Spring Lake Township in Scott
County,Minnesota. The Bank foreclosed by advertisement and bought
the property in at a Sheriff's Sale held on June 26, 1967. The
writer made no further payments after June 26, 1967 and did not
~redeem within the 12 month period of time allotted by law after -
the Sheriff's Sale, _ '

The Bank brought an action to recover the possession to
the property in the Justice of the Peace Court at Savage, Minnesota.
The first 2 Justices were disgqualified by Affidavit of Prejudice.
The first by the writer and the Second by the Bank. A third one
refused to handle the case. It was then sent, pursuant to law,
to Martin V. Mahoney, Justice of the Peace, Credit River Township,
Scott County, Minnesota, who presided at a Jury trial on December
7, 1968. The Jury found the Note and Mortgage to be void for
failure of a lawful consideration and refused to give any validitv
to the Sheriff's Sale. Verdict was for the writer with costs in
the amount & $75.00.

The president of the Bank admitted that the Bank created the
money and credit upon its own books by which it acquired or gave
as consideration for the Note; that this was standard banking prac-
tice, that the credit first came into existence when they created
it; that he knew of no United States Statutes which gave them the
right to do this. This is the universal practice of these Banks.
The Justice who heard the case handed down the opinion attached
and included herein. Its reasoning is sound. It will withstand
the test of time. This is the first time the question has been
passed upon in the United States. I predict that this decision will
go into the History Books as one of the great Documents of American
History. It is a huge cornerstone wrenched from the temple of
Imperialism and planted as one of the solid foundation stones of
Liberty. ' -

JEROME DALY
SAVAGE, MINNESOTA

Copyright, 1969 by Jerome Daly .
All rights reserved

OVER



IN JO3TICE COURT
TOWNSHIP OF CREDIT RIVER
MARTIN V. MAHONEY, JUSTICE

Firat Naliona! Bank of Montgomery,

STATE OF MINNESOTA
COUNTY OF 3COTT

Plaintifl,
-vs. JUDGMENT AND DECREE
jerome Daly, Delendant.

The above eniitled acticn came on before the Court ond a Jury
al 12 on December 7, 1988 at 10:00 a.m. Plaintif appearad by its
President Lawrence V. Morgan and was reprasented by ita Counsal
Theodare R. Mellby. Delendant appeared on his own behall.

A Tury of Talesmen were coiled, impanelad and sworn to bty
the lssues in this Case. Lawrencs V. Morgan was the only witness
called for Plaintiff end Delendant testilied as the only wiiness in
his own behalf.

Plaintlif brought this as g Common Law action for the recovery
ol the posseaslon of Lot 19, Fairview Beach, Scoit County, Minn.
Plaintilf claimed litle lo the Real Property In question by fore-
closura of a Note and Mortgage Dsed dated May 8, 1964 which
Plaintilf claimed was in delault at the time foreclosure proceedings
wera siaried,

Defendant appeared and anawared that tha Plaintilf created the
monay and credit upon lis own booka by bookkeeping entry as tha
consideration for the Note and Mortgage of May 8, 1964 &nd al-
leged failure of consideration for the Mortgage Deed and clieged
that the Sheriff's sale pasaed no tlile to plaintili. .

The issuaa triad to the jury wara whether thers was a lawful
consideration and whather Delendant had waived his rights to
complain about the consideraticn having paid on the Note for
almost 3 years.

Mr. Morgan admified that all of the money or eredit which was
used as a consideration was crealed upon their books, that this
was standard banking practica axercised by their bank in com-
bination with the Federal Reserve Bank of Minneapolis, another
private Bank, further that he knew of no United States Statuls or
Law that gave the Plaintiff the authority to de this. Plaintill further
claimad that Defendant by using the ledger book created credit
and by paying on the Nate and Morigage waived any right o
complain cbout the Consideration and that Defendant was es-
topped from doing so. .

At 12:15 on December 7, 1968 the jury returned a unanimous var-
dict for the Defendant.

Now therafore, by virlue cof the authority vested in ms pursuant
to the Declaration ol Independence. the Northwest QOrdinance of
1787, the Conatitution of the United Siates and the Constitution and
laws of the State of Minnesola not inconaisient therewith;

IT 1S HEREBY ORDERED, ADIUDGED AND DECREED:

1. That Plaintilf is not eniilled to recover the possession of Lat
19, Fairview Baach, Scott County, Minnesola according to the Flai
thereol on file in the Register of Deads offics,

2. Thatl bacause of fallure of o lawiul consideration the Note and
Mortgage dated May 8, 1984 are null and void. .

2. That the Sherlif's sale of the above described premiasa hald
on June 26, 1967 fa null and veid, of no alfect.

4, That Plaintiff has no right, lille or interest in aaid premises or
lien thereon, as is above describad.

5. That any provision in the Minnesola Constitution and any
Minnesata Stotuls limiting the Jurisdiciion of this Court is repug-
nant to the Censtiiution of the United Staies and to the Bill of
Righta of the Minneacia Conatitution and is null and veid and that
this Court has Jurisdiction to render complate Justice in this Cause.

6. That Defendemt 18 awarded cosis in the aum of $75.00 and ex-
ecutlon is hereby lssued thersfore.

7. & 10 day stay [s granted.

8. The Ioliowing memorandum and any supplemental memoeran-
dum made and filed by this Court in. support of this Judgment is
hereby made a part hereof by referance.

BY THE COURT
MARTIN V. MAHONEY
Justice of the Peace
Credit River Township
Scott County, Minnesola

MEMORANDUM

The tssues in this cose weta simple. There was no material
dispute on the fadis for the Jury to resolve,

Plaintiff admitted that it, in combination with the Federal Re-
sarve Bank o! Minneapolis, which ara lor all practical purposes,
beccuse of their tniertocking aclivity and practices, and both be-
ing Banking Institutions Incorporated under the Laws ol the United
States, .are in the Law to be treated aa one emd the same Bank,
did create the entire $14,000.00 in money or credit upon Hs own
books by bookkeaping entry. That this was the Consideration used
to support the Note doted May 8, }964 and the Mortgage of the
same date. The money and cradit fitst came into existence when
they created i. Mr. Morgan admittad that ne United States Law or
Stgtuta existed which gave him the right to do this, A lawful con-
sideration must exist and be tendsred o support the Note. See An.
heuser-Busch Brawing Co. v. Emma Mason, 44 Minn. 318, 45 N.'W.
338, The Jury found there was no lawiul consideration and I agree.
Only God can create something of value out of nothing.

Even if Defendant couid be charged with waiver or estoppel as
a matier of Law this ia no defensa to the Plaintifl. The Law leaves
wrongdoers where it finds them, See sactions 50, 51 end 52 of Am
Jur 2d “Actions” on page 584 — “no action will lie to recover on o
claim based upon, or in any manner depending upen, a fraudu-
lent, illegal, or immoral transaction or contract to which Plaintilt
wasg a party.

Plaintiff's act of cregting credit is not autherized by the Con-
stitution and Laws of the United Siates, is uncanstitutional and
void, and is not a lawful considsration in the eyes of the Law to
support any thing or upon which any lawful rights can be built,

Nothing in the Constitution of the United Slates limits the Juris-
diction of this Court, which is one of original Jurisdietion with right
of trial by Juty guaranieed. This {s @ Common Law Action. Min-
nesatq cannot limit or impair the power of thia Court to render
Complete Juslice between the parties, Any provisicna in the Con-
stitution ond laws of Minnesota which atlempt fo do so is repug-
nant to the Constitution of the United Siales and veid. No ques-
tion as to the lurisdiction of this Court was raised by either party
at the irial. Both parties were given complete liberty to submit any
g?d ail facts and law to the jury, at least in so far as they saw

No complaint was made by Plaintiff that Plaintilf did not receive
d fair trial. From the admissions made by Mr. Morgan tha path ol
duty was made direct and clear for the Jury. Their Verdiet could
not reasonably have been otharwise. Justice was rendersd com-
pletely and without denial, prompily and without delay, freely and
without purchase, conformable to the laws in this Court on Decem-

bar 7, 1968, BY THE COURT
Deacember 9, 1868 MARTIN V. MAHONEY
Justice of the Peace
Credit River Townahip
Scott County, Minnesoia
Note: It has never been doubted that a Nole given on a Consid-
eration which iz prohibited by law is void. It has basn determined,
independent of Acta of Congreas, that sailing vnder the license
of an enemy iz illegal. The emission of Bills of Credit upon the
books of thess private Corporations for the purposes of private
gain I8 not warranted by the Constitution of the Uniled States and
is unlawiul, Ses Craig v. Mo. 4 Peters Reports 912, This Couri emn
tread only that path which is marked out by duty. M.V.M.

Dated December 8, 1968

FORWARD: The above Judgment was entered hy the Court on December 9,1968.
The issue there was simple- Nothing in the law gave the Banks the right
to create money upon their books. The Bank filed a Notice of Appeal
within 10 days. The Appeals statutes must be strictly followed, otherwise,
the District Court does not acquire Jurisdiction upon Appeal. To effect
the Appeal the Bank had to deposit $2.00 with the Clerk within 10 days
for payment to the Justice of the Peace when he made his return to the
District Court. The Bank deposited two $1.00 Federal Reserve Notes.

The Justice refused the Notes and refused to allow the Appeal upon the

arounds that the Notes were unlawful and void for any purpose. The Decision
is addressed to the legality of these Notes and the Federal Reserve System.
The Cases of Edwards v. Kearnzey and Craig vs. Missouri set out in the ‘
decision should be studied very carefully as they bear upon the inviolability
of Contracts. This is the Crux of the whole issue. Jerome Daly

»
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STATE OF MINNESOTA
COUNTY OF SCOTT

IN JUSTICE COURT

RIVER
JUSTICE:
MARTIN V. MAHONEY

First National Bank of Montgomery,
Plaintiff,

-yg- FINDINGS OF FACT

CONCLUSIONS OF LAW

AND JUDGMENT
Defendant.

e . ™

Jerome Daly,

The above-entitled action came on
before the Court on January 22, 1969 at
7:00 P.M., pursuant to Motion and
Notice of Motion and Order to Show
Cause, as follows:

To: Plaintiff above named and to its
Attorney Thecdore R. Melby

Sirs:

You will please take notice that the
Defendant, Jerome Daly, will move the
above named Court at the Credit River
Township Village Hall, Scott County,
Minnesota before Justice Martin V.
Mahoney at 7:00 P,M. on Wednesday,
January 22, 1969 to make Findings of
Fact, Conclusions of Law and Order and
Judgment refusing to allow Appeal on the
grounds that the two One Dollar Federal

Reserve Notes are-unlawful and void and .

are not a deposit of Two Dollars in
lawful money of the United States to

perfect the Appeal, and to make the Court's

refusal to allow appeal absolute.

/s/ Jerome Daly

TOWNSHIP OF CREDIT

Jerome Daly
Attorney for himself
1 Street

1

2

ORDER

On applicatieon of Defendant Jerome
Daly, it appearing that an exigency ex-
ists because this Court is Ordered to
show cause at Glencoe, Minnesota on
January 24, 1969 why this Court should
not allow the Appeal herein, therefore,

IT IS HEREBY ORDERED that Plaintiff
appear before this Court on January 22,
1969 at 7:00 P.M. at the Credit River
Town Hall, Scott County, Minnesota, and
Show Cause why this Court should not, at
a hearing to be held at the time when
both sides will be given the opportun-
ity to present evidence, grant the Mo-
tion and relief requested by Defendant,
Jerome Daly, and why this Court's Notice
of Refusal to Allow Appeal herein should
not be made absolute.

Service of the above Order shall be
made upon bPefendant, its Attorney or
Agents.

BY THE COURT

/s/ Martin V. Mahoney

MARTIN V. MAHONEY
JUETICE OF THE PEACE.
CREDIT RIVER TOWNSHIP

January -20, 1969

An action for the recovery of the
possession of Real Property was brought
before this Court for trial on becember
7, 1968 at 10:00 A.M., by Jury. The
decision of this Court was as follows:

JUDGMENT AND DECREE

The above entitled action came on
before the Court and a Jury of 12 on
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to 20 years of exwverience with the
Bank of America in Los Angeles, the
Marquette National Bank of Minneapolis
and the Plaintiff in this case. He
seemed to be familiar with the opera-
tions of the Federal Reserve System.
He freely admitted that his Bank
created all of the money or credit
‘upon its books with which it acquired
the Note and Mortgage of May 8, 1864.
The cedit first came into existeace
when the Bank created it upon its
books. Further he freely admitted
that no United States Law gave the
bank the authority to do this. There
was obviously no lawful consideration
for the Note. The Bank parted with
absolutely nothinog except a little
ink. 1In this case the evidence

was on January 22, 1969 that the
Federal Reserve Banks obtain the Notes
for the cost of the printing only.
This seems to be confirmed by Title

12 USC Sectimn 420. The cost is about

9/10ths of & cent per Note, regardless
of the amount of the Note. The Federal
Reserve Banks create all of the Money
and Credit upon their books by bookkeep-
ing entry by which they acquire United

States and State Securities. The col-
lateral required to obtain the Notes
is, by section 412, USC, Title 12, a
deposit of a like amount of Bonds;
Bonds which the Banks acquired by
creating money and credit by bookkeep-
ing entry.

No ricghts can be acqguired by fraud.
The Federal Reserve Notes are acquired
through the use of unconstitutional
statutes and fraud.

36

The Common Law requires a lawful
consideration for any Contract or
Note. These Notes are void for fail-
ure of a lawful consideration at
Common Law, entirely apart from
any Constitutional Considerations. |
Upon this ground the Notes are
ineffectual for any purpose. This
seems to be the principle objection to
paper fiat money and the cause of its
depreciation and failure down through

the ages. If allowed to continue,

Federal Reserve Notes will meet the
same fate. From the evidence intro-
duced on January 22, 1969, this Court
finds that as of March 18, 1968, all
Gold and £ilver backing is removed from
Federal Reserve Notes.

The law leaves wrongdoers where it
finds them. See 1 Amer. Jur. 2nd )
on Actions, Sections 50, 51 and 52, which

are included herein on pacges Z.3 7. Z.§7

This Court further observes that the
jurisdiction of this Court is conferxed
by Article 6, Sec. 1 of the Minnesota
Constitution; "Sec. 1, The Judicial
power of the state is hereby vested
in a Supreme Court, a pistrict Court,

a Probate Court, and such other Courts,
minor judicial officers and commissioners -
with jurisdiction inferior to the
District Court as the legislature may
establish.” Pursuant thereto an

2ct of the legislaturve created this
Court.

Nothing in the Constitution or laws
of the United States limits the jurisdic-
tion of this Court. The Constitution
of Minnesota does not limit the juris-
diction of this Court. It therefore
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has complete Jurisdiction to render justice
in this cause in accordance with and agree-
ahle to the Supreme Law of the Land, See
1é Am Jur 2d on Constitutional Law Sections
210 thru 222. Pages 77 to.-83,hereto, "When
a Court is created by Act of the Legislature
the Judicial Power is conferred by the
Constitution and not by the Act c¢reating
the Court. If its Jurisdiction is to be
limited it must be limited by the
Constitution." See Minn. Const, "Bill
of Rights. In any event the Bank has
not raised any question as to the
jurisdiction of this Court.
Slavery and all its incidents, including
Peonage, thralldom and debt created by
fraud is universally prohibited in the United
States. This case represents but another
refined form of Slavery by the Bankers. Their
position is not supported by the Constitution
of the United States. The People have spoken
their will in terms which canngt be mis-
understood, It is indispensable to the
preservation of the Union and independence
and liberties of the people that this Court
adhere only to the mandates of the Constitution
and administer it as written, I therefore
hold the Notes in question void and not
effectual for any purpose.

T

BY THE COQ

January 30,1969. ' . .
NV,  MARON

i P -~
' 'JUSTICE OF THE/PEACE

f CREDIT RIVER TOWNSHIP
SCOTT COUNTY,MINNESOQOTA
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THE FEDERAL RESERVE S5YSTEM

hold only a fraction of their deposits as reserves and the
fact that payments made with the proceeds of bank loans
are eventually redeposited with banks make it possible for
additional reserve funds, as they are deposited and invested
through the banking system as a whole, to generate deposits
on a multiple scale.

An Apparent Banking Paradox?

The foregoing discussion of the working of the banking
system explains an apparent paradox that is the source
of much confusion to banking students. On the one hand,
the practical experience of each individual banker is that
his ability to make the loans or acquire the investments
making up his portfolio of earning assets derives from his
receipt of depositors’ money. On the other hand, we have
scen that the bulk of the deposits now existing have
originated through expansion of bank loans or investments
by a multiple of the reserve funds available to commercial
banks as a group. Expressed another way, increases in
their reserve funds are to be thought of as the ultimate
source of increases in bank lending and investing power
and thus of deposits.

The statements are not contradictory. In one case, the
day-to-day aspect of a process is described. In a bank’s
operating experience, the demand deposits originating in
loans and investments move actively from one bank to
another in response to money payments in business and
personal transactions. The deposits seldom stay with the
bank of origin.

The series of transactions is as follows: When a bank
makes 2 loan, it credits the amount to the borrower's
deposit account; the depositor writes checks against his

74




39

FUNCTION OF BANK RESERVES

account in favor of various of his creditors who deposit
them_ at_their banks. Thus the lending bank is likely to
retain or receive back as deposits only a small portion of
the money that it lent, while a large portion of the money
that js lent by other banks is likely to be brought to it b
its_ customers. —
From the point of view of the individual bank, therefore, J :
the statement that the ability of a single bank to lend or
invest rests largely on the volume of funds brought to it
by depositors is correct. Taking the banking system as a
whole, however, demand deposits originate in bank loans
and investments in accordance with an authorized multiple
of bank reserves. The two inferences about the banking
process are not in conflict; the first one is drawn from the
perspective of one bank among many, while the second
has the perspective of banks as a group.
The commercial banks as a whole can create money only
if additional reserves are made available to them. The
Federal Reserve System is the only instrumentality endowed
by law with discretionary power to or_extingnish
the money that serves as bank reserves or as the public’s
pocket cash. Thus, the ultimate capability for « :gp_gnd_ip_g
. or reducing the economy’s supply_q_f: money rests with the
Federal Reserve. ¢ pg1 ya7e Ly OWileh—
New Federal Reserve money, when it is not wanted by
the public for hand-to-hand circulation, becomes the
reserves of member banks.”After it feaves the hands of the
. first bank acquiring it, as explained above, the new reserve
money continues to expand into deposit -money as it
passes from bank to bank wuntil deposits stand in some
established multiple of the additional reserve funds that
. Federal Reserve action has supplied.

~

75
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THE FEDERAL RESERVE SYSTEM

How the process of expansion in deposits and bank loans
and investments has worked out over the years is depicted
by the accompanying chart. The curve “deposits and cur-
rency” relates to the public’s holdings of demand deposits,
time deposits, and currency. Time deposits are included
because commercial banks in this country generally engage
in both a time deposit and a demand deposit business and
do not segregate their loans and investments behind the
two types of deposits.

e

Additional Aspects of Bank Credit Expansion

At this stage of our discussion, three other important
aspects of the functioning of the banking system must be
noted. The first is that bank credit and monetary expansion

. on the basis of newly acquired reserves takes place only

76
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FUNCTION OF BANK RESERVES

through a series of banking transactions. Each transaction
takes time on the part of individual bank managers and,
therefore, the deposit-multiplying effect of new bank
reserves is spread over a period. The banking process thus
affords some measure of built-in protection against unduly
rapid expansion of bank credit should a large additional
supply of reserve funds suddenly become available to
commercial banks.

The second point is that for expansion of bank credit to
take place at all there must be a demand for it by credit-
worthy borrowers — those whose financial standing is
such as to entail a likelihood that the foan will be repaid
at maturity — and for an available supply of low-risk
investment securities such as would be appropriate for
banks to purchase. Normally these conditions prevail,
but there are times when demand. for bank credit is slack,
eligible loans or securitics are in short supply, and the
interest rate on bank investments has fallen with the result
that banks have increased their preference for cash. Such
conditions tend to slow down bank credit expansion. In
general, market conditions for bankable .paper and a‘_tti-
tudes of bankers with respect to the market exert an im-
portant influence on whether, with a given addition to the
volume of bank reserves, expansion of bank credit will be
faster or slower. .

Thirdly, it must be kept in mind that "_"?3’-‘_’,‘_"?.12?2}923
power to create or extinguish high-powered money is
exercised - through a_market mechanism. The, Federal
Reserve may assume the initiative in creating or extinguish-
ing bank reserves, or the member banks may take the_
initiative through_borrowing or repayment of borrowing_

at the Federal Reserve.
"-_-_-“——'-h-____..._._—.___‘_

T
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THE FEDERAL RESERVE SYSTEM

Sometimes the forces of initiative work against one
another. At times this counteraction may work to avoid
an abrupt impact on the flow of credit and money of pres-
sures working to expand or contract the volume of bank
reserves. At other times, banks® desires to borrow may
tend to bring about either larger or smaller changes in
bank reserves than are desirable from the viewpoint of
public policy, especially in periods when banks’ willingness
to borrow is changing rapidly in response to market forces.
The relation between reserve banking initiative and member
bank initiative in changing the volume of Federal Reserve
credit was discussed in Chapter III.

These additional aspects of bank credit expansion are
significant because they indicate that jn praclice we cannot
expect bank credit'and money to expand or contract by
any simple multiple of changes in bank reserves. Expansion
or contraction takes place under given market conditions,
and these have an influence on the public’s preferences
or desires for money and on the banks’ preferences for
loans and investments. Market conditions are modified
in the course of credit expansion or contraction, but the
reactions of the public and of the banks will influence
the extent and nature of the changes in money and credit
that are attained.

Management of Reserve Balances

In managing its reserve balances, an individual commer-
cial bank constantly watches offsetting inflows and out-
flows of deposits that result from activities of depaositors
and borrowers. It estimates their net impact on its depos-
its and its reserve position. Its day-to-day management

78
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CHAPTER X

RELATION OF RESERVE BANKING TO CURRENCY.
The Federal Reserve System is responsible for providing an elastic
supply of currency. In this function it pays out currency in response
so the public’s demand and absorbs redundant currency.

N important purpose of the Federal Reserve Act was
A to provide an elastic supply of currency — one that
would expand and contract in accordance with the needs
of the public. Until 1914 the currency consisted principally
of notes issued by the Treasury that were secured by gold
or silver and of national bank notes secured by specified
kinds of U.S., Government obligations, along with gold
and silver coin. These forms of currency were so limited
in amount that additional paper money could not easily
be supplied when the nation’s business needed it. As a
resuit, currency would become hard to get and at times
command a premium, Currency shortages, together with
other related developments, caused several financial crises
or panics, such as the crisis of 1907.

One of the tasks of the Federal Reserve System is to
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prevent such crises by providing a kind of currency that
responds in volume to the needs of the courtry. The
Federal Reserve note is such a currency.

The currency mechanism provided under the Federal
Reserve Act has worked satisfactorily: currency moves
into and out of circulation automatically in response to an
increase or decrease in the public demand. The Treasury,
the Federal Reserve Banks, and the thousands of local -
banks throughout the country form a system that dis-
tributes currency promptly wherever it is needed and
retires surplus currency when the public demand subsides.

How Federal Reserve Notes Are Paid Out

Federal Reserve notes are paid out by a Federal Reserve
Bank to a2 member bank on request, and the amount so
paid out is charged to the member bank’s reserve account.
Any Fedgral Reserve Bank, in turn, can obtain the needed
notes {rom its Federal m gent, a representative of
the Board of Governors of the Federal Reserve System,

who 1s located at ‘the Federal Reserve Bank and has

The Reserve Bank obtauung notes must pledge with the
Federal Reserve Agent an amount of collateral at least
equal to the amount of notes issued. This collateral may
consist of gold certificates, U.S. Government securities,
and eligible short-term paper discounted or purchased
by the Reserve Bank. The amount of notes that may be
issued is subject to an outside limit in that a Reserve Bank
must have gold certificate reserves of not less than 25
per cent of its Federal Reserve notes in circulation (and
also of its deposit liabilities). Gold certificates pledged as
coliateral with the Federal Reserve Agent and gold certifi-
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~ cates deposited by the Reserve Bank with the Treasury
of the United States as a redemption fund for Federal
Reserve notes both are counted as a reserve against notes.

KiupsS OF CURRENCY

December 31, 19562

rFOoRMS DENOMINATIONS

% repemar aeseave mores § $10 and §20
\ 85X VA \ 52%

As our monetary system works, currency in circulation
increases when the public satisfies its larger needs by
withdrawing cash from banks. When these needs,decline
and member banks receive excess currency from their
depositors, the banks redeposit it with the Federal Re-
serve Banks, where they receive credit in their reserve
accounts. The Reserve Banks can then return excess notes
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to the Federal Reserve Agents and redeem the assets they
had pledged as collateral for the notes.
As of mid-1963 the total amount of currency in circula-

' tion outside the Treasury and the Federal Reserve was

$35.5 billion, of which $30.3 billion — or six-sevenths —.
was Federal Reserve notes. All of the other kinds of cur-
rency in circulation are Treasury currency. Such currency
includes United States notes (a remnant of Civil War
financing), vatious issues of paper money in process of
retitement, silver certificates, silver coin, nickels, and cents.
" Until 1963, Federal Reserve notes were not authorized
“for issue in denominations of less than $5. Hence, all of
the $1 and $2 bills, as well as some bills of larger denomi-
nations, were in other forms of paper money, chiefly silver
 certificates and United States notes. A law passed in 1963
i permits the Federal Reserve to issué notes in denom-
“inations as fow as 31, and silver ceftificaies will eventually
be retired. o ‘ -

All kinds of currency in circulation in the United States
are legal tender, and the public makes no distinction
among them. It may be said that the Federal Reserve has
endowed all forms of currency with elasticity since they
are all receivable at the Federal Reserve Banks whenever
the public has more currency than it needs and since they
may all be paid out by the Reserve Banks when demand
for currency increases. In the subsequent discussion
reference will be made to the total of currency in circula-
tion rather than to any particular kind.

Demand for Currency

It has already been stated that the amount of currency
in circulation changes in response to changes in the pub-
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any purpose;™ since uncenstitutionality dates from the time of its enactment,
and not mercly from the date of the decision so branding it,™ an unconstitutional
law, in Jegal contemplation, is as inoperative as if it had never been passed.®
Such a statute leaves the question that it purports to settle just as it would
be had the statute not been enacted.™

Since an unconstitutional Jaw is void, the .peneral principles .ggllovg that it _

D. ErFecr oF ToraLLy ok PARTIALLY UNCONSTITUTIONAL STATUTES , Since an unconst void, the gu -
imposes o duties,™ confers no rights,™ creates no office;™ bestows no power or

1. ToTaL UNCONSTITUTIONALITY

" np—

§ 177, Generally.

The general rule is that an unconstitutional statate, though having the form

—

and name of law, is in reality no law,® but is wholly void;® and inefiective for

Dl Sordo, 16 NJ 530, 108 A2d 631; Fearon
v _Treanor, 272 268, 5 NE2d 815, 109
ALR 1729; State v Weddington, 188 NC
13, 125 SE 257, 37 ALR 57%; State v
filliams, 146 NC 618, 61 SE 61; Danicls
r Homer, 139 NC 219, 51 SE 952; State ex
gel. Sathre v Board of University & School
Lands, 65 ND 607, 262 NW 60; Sute v
First Staze Bank, 52 ND 231, 202 NwW 391;
Wilson v Fargo, 48 ND 447, 166 NW 263;
U'ren v Bagley, 118 Or 77 _245 P 1074, 46
ALR 1173; Templeton v Linn County, 22
Or 313,°29 P 79%; State v Kofines, 33 RI
211, 80 A 432; Beaufort County v Jasper
County, 220 5C 469, 68 SE2d 421; Parker v
Bates, 216 SC 52, 56 SE2d 723; Gaud »
Walker, 214 SC 451, 53 SE2d 316; Rie
Grande
3167 P 241; Shea v Olon, 185 Wash 143,
53 P2d 615, 111 ALR 998, afid op reh 186
Wash 700, 59 P2d 1183, 111 ALR 1011;
Uhden v Greenough, 1851 Wash 412, 43
P2d 983, 98 ALR 1181; State v Pitncy, 79
Wash 608, 140 P 918; State Road Com. v
County Ct. 112 W Va 98, 163 SE 815; Booten
v Pinsom, 77 W Va 412, 89 SE 985; Van
Dyke v Tax Com. 217 Wis 528, 259 NW
700, 98 ALR 1332, .
A reasonable doubt in favor of the validity
* 2 statute i3 enough to swmain jt. Me-
aughlin v Warfeld, 180 Md 75, 23 A2d
‘2.

5. Mashville v Cooper, 6 Wall {US) 247,
18 1. ed 851; Cap. F. Bourland Ice Co. v
Franklin Utilities Co. 180 Ark 770, 22 SW
2d 993, 68 ALR 1018; Davis v Florida Power
Co. &4 Fla 246, 60 So 759; Des Moines v
Manhattan Oil Co. 193 Iowa 1096, 184 NW
B23, 188 NW 921, 23 ALR 1322; Naudziws v
Lahr, 253 Mich 216, 234 NW 581, 74 AL'R
£189; Hopper v Britt, 203 NY 144, 96 NE
371; Lynn v Nichols, 122 Misc 170, 202 NY§S
‘401, affd 210 App Div 812, 205 NYS 935;
Jones v Chittenden, 4 NC (1 Car L Repo:
385); Minsinger v Rau, 236 Pa 327, B¢ A
502; Swtate ex rel. Richards v Moorer, 152
- 8C 455, 150 SE 269, cert den 281 Us 691,
74 L ed 1120, 50 § Ct 238; Winghicld v
South Carclina Tax Com. 147 SC 116, 144
SE 846; Stste ox rel. Reuss v Giessel, 260
Wis 524, 51 NW2d 547,

Unless & statute is in positive conflict with
/023

some designated or identified provision of the
constitution, it should not be held uncomstitu-
tional, State ex rel. Johnson v Goodgame, 91
Fla 871, 108 So 836, 47 ALR 118.

A school code which is the p_roduct of the
deliberate thought of & commision of promi-
nent citizens whe worked upon it for several
years, and has been passed by two legislatures
after prolonged consideration before final ap-
proval by the governer, will not be set aside
a1 unconstitutional unlews the violations of the
fundamental law are se glaring that there is
no escape. Minsinger v Rau, 236 Pa 327, 84
A 902, -

7. § 146, supra

Lnmber Co. v Darke, 56 Utah 114, | 8. Chicago, L. & L. R. Co. v Hackeit, 228

US 559, 57 L =d 966, 33 § Ct 581; United
States v Realty Co. 163 US 427, 41 L ed 215,
16 S Cr 1120; Huntington v Worthen, 120
US 97, 30 L ed 588, 7 § Ct 469; Noston v
Shelby County, 110 US 425, 30 L ed 178,
6 5 Ct 112]1; Ex parte Royall, 117 US 241,
29 L ed B68, 6 5 Tt 734; Hinh v Block,
50 App DC 56, 267 F 614, 11 ALR 1238,
cert den 254 US 640, 65 L od 452, 41 5 Ct
13; Texas Co, v State, 31 Ariz 485, 254 P
1060, 53 ALK 258; Quong Ham Wah Co.
v Industrial Acci. Com. 184 Cal 26, 192 P
1021, 12 ALR 1190, error dismd 255 US
445, 65 L. ed 723, 41 § Cx 373; State ex rel.
Nuveen v Greer, 88 Fla 249, 102 S0 735,
37 ALR 1298; Commissioners of Roads &
Revenues v Davis, 213 Ga 792, 102 SEXM

180; Grayson-Robinson Stores, Ine. v Oneida, -

Ltd. 209 Ga 613, 75 SE2d 161, cert den 346
US 823, 58 L ed 348, 74 § Ci 39; Sate v
Garden City, 74 Idabo 513, 263 P2d 328;
Security Sav. Dank v Connell, 198 Jowa 564,
200 NW B, 36 ALR 486; Flournoy v Finst
Nat. Bank, 197 La 1067, 1 So 2d 244; Opin-
ion of Justices, 269 Maas 611, 168 NE 536,
66 ALR 1477; Staic ex rel. Miller v O'Malley,
342 Mo 641, 117 5W2d 31%:; Garden of Eden
Drainage Dist. v Bartlett Trust Co, 330 Mo
554, 50 swad 627, 04 ALR 1078; Ander-
son v Lchmkuhl, 139 Neb 451, 229 NW 773;
Daly v Beery, 45 ND 287, 178 NW 104;
Threadgill v Crow, 26 Okla 403, 109 P 558;
Atkinson v Southern Exp. Co. ¥4 SC 444, 78
SE 516; Ex paric Hollman, 79 8C 6. 60 SE
19; Henry County v Standard Oil Co. 167

[16 Am Jur 2d]}

. Michigan S5tate Bank v Hutinm!

Tenn 483, 71 SW2d 683, 53 ALR 148%;
Peay v Nolan, 157 Teon 222, 7 SW2d 815,
60 ALR 408; State v , 3 tah 406,
104 P 2B5; Miller v Sute Entomologist
(Miller v Schoene) 146 Va 175, 135 SE 813,
67 ALR 197, afid 276 US 272, 72 L ed 568,
48 5 Cr 2465; Bommett v Vallizr, 136 Wh
193, 116 N'W 883,

A discriminatory law iz, squally with the
other laws offeiuive t0 the constitution, no
law st 8ll.  Quong Ham Wah Co. v Industrial
Acel. Com. 184 Cal 26, 192 P 1021, 12 ALR
1190, emvor dismd 255 US 445 65 L od
723,415 Cu 373,

As o the effect of uoconstitutionality of
statuies creating and defining crimes, see
Canawal Law {1t ed § 307).

9, Ex partz Royall, 117 US 241, 29 L ed
868, & 5 Ct 734; Ex parte Sicbold, 100 US
371, 25 L ed 717; Cohen v Virginia, 6 Wheat
(US) 264, 5 L ed 257; State ex rel. Nuveen
v Greer, B8 Fila 249, 102 So 739, 37 ALR
1298; Commiisioners of Roads & Hevenues v
Davig, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Stores, Inc. v Oneida, Lid. 209
Ga 613, 75 SE2d 161, cert den 346 US 823,
98 L =d 342, 74 5§ Ct 39; Hillman v Poca-
tello, 74 Idabo €9, 256 P2d 1072; Hender-
som v Licber, 175 Ky 15, 192 SW 830, 9
ALR 420; Flournoy v First Nat. Bank, 197
La 1067, 3 So 2d 244; Opinion of Justices,
269 Max 611, 168 NE 536, 66 ALR 1477;
] 1 Dougl
(Bdich) 225; Garden of Eden Drunage Dist.
¥ Bartictt Trust Co. 330 Mo 554, 50 SW2d
$27, B4 ALR 1078; Andenson v Lehmkuhl,
119 Neb 451, 229 NW 773; Smte v Tufly, 20
Nev 427, 22 P 1054; State v Williams, 146
NC 614, 61 SE 61; Daly v Beery, 45 ND 287,
178 NW 104; Atkinson v Southern Exp. Co.
8¢ SC 444, 78 SE 516; Ex partc Hollman,
79 BC 9, 60 SE 19; Henry Couaty v Stand-
ard Oil Co. 167 Tean 485, 71 SW2d 683,
93 ALR 1483; Pexy v Nolan, 157 Tenn 222,
7 SW2d 315, 60 ALR 408; Miller v Davis,
136 Tex 299, 150 SW2d 973, 136 ALR 177;
Almond v Day, 197 Va 419, 89 SE2d B51;
Miller v Siate Entwmologist (Milier v
Schoene) ‘146 Va 175, 135 SE B13, 67 ALR
187, afd 276 I_JS 272, 72 L ed 568, 40
S Gt 246; Servoniu v State, 133 Wis 231, 113
NW 277, :

Uncomstitutionality is illegality of the high-
est order. -Board of Zoning Appeals v Deca-
tur Company of Jehovab’s Witnesses, 233
Ind 83, 117 NE2d 115,

16, Sute v One Oldsmobile Two-Door Se-
dao, 227 Mimg 280, 33 NW2d 525. Com-

pare Swift v Calnan, 102 Iowa 206, 71 NW

233, bolding that while no right may be

basedd upon an unconstitutional statute, part

of ils provisions may be comidered in con-

struing other provisions confcuedly good, in

Lniving at the correct interpretation of the
tier.

11. State ex rel. Miller ¥ O"Mailey, 342 Me
641, 117.5w2d 319,

1L Chicago, I. & L. R. Co. v Hackett, 228
US 559, 57 L ed 966, 32 S Ct 581; Nornon
v Shelby County, 118 US 425, 30 L ed 178,
6 S Ct 1121; Louhiana v Pilsbury, 105 US
278, 26 L ed 1090; Gunn v Barry, 15 Wall
{US) 610, 21 L ed 212; Hirsh v Block, 50
App DC 56, 267 F 614, 11 ALR 1238, cert
den 254 US 640, 65 L d 452, 41 § C: 13;
Morgan v Cook, 211 Arsk 755, 202 swad
355; Texas Co. v State, 31 Ariz 485, 25¢ P
1060, 53 ALR 258; Connecticut Baptist Con-
vention v McCarthy, 128 Coan 701, 25 AZd
656; Commisnioners of Roads & Revenues v
Davis, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Stores, Inc. v ;1 Ld. 209
Ga 611, 75 SE2d 161, cert den 346 UUS 823,
98 L ed 348, 74 § Ct 39; Security Sav, Bank
v Conncll, 198 Towa 564, 200 NW 8, 356 ALR
486; Flournoy v First Nat Bank, 197 La
1067, 3 So 24 244; Cooke v Iverson, 108
Mion 208, 122 NW 251; Clark v Grand
Lodge, B. R. T. 328 Ma 1054, 43 S5W2d 404,
88 ALR 150; St. Louis v Polar Wave lee &
Fuel Co. 317 Mo 907, 296 SW 993, 54
ALR 1082: Anderson v Lehmkuhl, 119 Neb
451, 229 NW 773; Daly v Beery, 45 ND 287,
178 NW 104; State ex rel. Tharel v Board
of Comrs 188 Okla 184, 107 P2d 542; Atkin-
son v Southern Exp. Co. 94 5C 444, 78 SE
$16; Henry County v Suandard Oil Co. 167
Tenn 485, 71 SW2d 683, 9% ALR 1483;
State v Candland, 36 Uwah 406, 104 P 285;
Bonnest v Vallier, 136 Wia 193, 115 NW 885.

13, Comminioners of Roads & Revenues v
Davia, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson; Stores, Int. v Oneida, Ltd. 209 Ga
613, 75 SE2d 161, cert den 346 US 8§23,
98 L ed 348, 74 § Ct 39; Flourmoy v Firnt
Nat. Bank, 197 La 1067, 3 S0 2d 244; Clark v
Grand Lodge, B. R T. 328 Mo 1084, 43
SW2d 404, 88 ALR 150,

14. Norton v Shelby County, 118 US 425,
30 L ed 178, 6 8 Ct 112}; Security Sav. Bank
v _Connell, 190 JTowas 564, 200 NW 8, 36
ALR 486; Flournoy v Firm Nat Bank, 197
L2 1067, 3 So 2d 244; Anderson v Lehmkuh!,
119 Neb 451, 228 NW 773; Daly v Beery, 45
ND 287, 178 NW 104; Heary County v
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authority on anyone,' affords no_protection® and justifies na_acts performed

under it.® A contract which rests on an unconstitutional statute creates no
obligation to be impaired by subscquent legislation.®® _
No one is bound to obey an unconstitutional law? and no courts are bound

to enforce it.?

A void act cannot be legally mconsistent with a valid one.* And an uncon-

Standard Oil Co. 167 Tenn 485, 71 SW2d
683, 93 ALR I483; Suate v Candland, 36
Utah 406, 104 P 285.

15. Chicago, 1. & L. R Co. v Hackelt,
228 US 559, 57 L ed 966, 33 S Ct 58};
" Norton v Shelby County, 118 US 425, 30
L ed 178, 6 5 Ct 1121; Hirsch v Block, 50
App DC 56, 267 F 614, 11 ALR 1238, cert
den 254 US 640, 65 L od 452, 41 S Crt 13;
Smith v Costello, 77 Idaho 2035, 290 P24
742, 56 ALLR2d 1020; Sccurity Sav. Bank v
Connelt, 198 Jowa 564, 200 NW 8, 36 ALR
486; Flournoy v First Nat. Bank, 197 1a
1067, 3 So 2d 244; Garden of Eden Dnainage
Dist. v Bartlett Trust Co. 330 Mo 554, 50
SW2d 527, 84 ALR 1078; 5t. Louis v Polar
Wave Ice & Fucl Co. 317 Mo 907, 296 S5\

993, 54 ALR 1082; Watkins v Dodson, 159

Neb 745, 68 Nw2d 508; Henry County v
Standard Oil Co, 167 Tenn 485, 71 Swa2d
6B3, 93 ALR }483.

Under Nebraska law an unconstitutional
atatute is an utter nullity, is void from the

te of its enactment, and i3 incapable of
creating any rights. Propst v Board of Edu-
cation Lands & Funds (DC Neb) 103 F
Supp 457, app dismd 343 US 901, 96 L ed
1321, 72 8 Ct 636, rch den 343 US 937,
96 L ed 1344, 72 5 Cr 769.

As to the effect of, and rights under, 2
- judgment based upon an unconstitutional law,
e jumngm‘s (Rev ed §19); as to the
res judicata effeck of such 2 judgment, see
JuoomenTs (Rev ed § 356).

16, Norton v Shelby County, 118 US 425,
0 L ed 178, 6§ 5§ Ct L121; Security Sav,
. Bank v Connell, 198 lows 564, 200 NW
.8, 3 ALR 486; Flournoy v First Nat. Bank,

197 La 1067, 3 So 2d 244.

17. Felix v Wallace County, 62 Kan 832,
62 P 667; Henderson v Lieber, 175 Kr 15,
192 SW 830, 9 ALR 620; Flournoy v Fimt
Nat. Bank, 197 Ia 1067, 3 So 2d 244; An-
derson v Lehmkuhl, 119 Neb 451, 229 NwW
773; Daly v Beery, 45 ND 287, 178 NW
194,

28. Hintingion v Worthen, 120 US 97, 30
L «d 588, 7 S Ct 469; Norton v Shelby Coun-
ty, 118 US 425, 30 L ed 178, 6 S Ct 1121;
Smith v Costello, 77 Idaho 205, 200 P2d 742,
56 ALR2d 1020; Highway Comrs. v Blooming-
ton, 253 IIl 164, 97 NE 280; Security Sav.
Bank v Connell, 198 Iowa 564, 200 NW 8,
. 36 ALR 486; Flournoy v First Nat Bank,
197 La 1067, -3 So 2d 244: 5t. Louis v
Polar Wave Ice & Fuel Co. 317 Mo %07, 296
SW 993, 5¢ ALR 1082; Anderson v Lehm-

kuhl, 119 Neb 451, 229 NW 773; State v
Williams, 146 NC 618, 61 SE 61; Daly »
Beery, 45 ND 287, 170 NW 104; Atkinson v
Soushern Exp. .Co. 94 SC 444, 78 SE 516;
State v Candland, 36 Utah 406, 104 P 205;
Bonnert v Vallier, 136 Wis 193, 116 NW 885.

As to the limitations to which this ruie i
subject, see § 178, infra.

18, Osborn v Bank of United States, 3

Wheat (US) 738, 6 L ed 204; Floumoy v
First Nat. Bank, 197 1a 1067, 3 So 2d 244;
Board of Managers v Wilmington, 237 NC
179, 74 SE2d 749; State ex rel. Tharel v
Board of Comrs. 188 Okla 184, 107 P24

542; Sharber v Florence, 131 Tex 341, 113

Swad 604.

20. A contract executed solely for the pur-
pose of complying with the provisions of an
unconstitutional statute is not valid, and the
person who under its terms is obligated 10
comply with the provisiom of the uncon-
stitutional act is entitled to relief, Cleveland
v Clements Bros. Comstr. Co. 67 Ohio St
197, 65 NE 835; Jones v Columbian Carbon
Co. 132 W Va 219, 51 SE2d 7940,

Generally, as to the application teo invalid
contracts of the obligation of contmacis guar-
anty, scc § 439, infra.

L. Flournoy » First Nat. Bank, 197 La
1067, 3 S0 2d 2H4; State ex rel. Clinion
Fails Nursery Co.. v Sicele County, 181
Minn 427, 232 NW 737, 71 ALR 11%0;

St. Louis v-Polar Wave Jee & Fuel Co. 317

Mo 907, 296 SW 993, 54 ALR 1082; An-
derson v Lehmkuhl, 119 Neb 451, 229 NW
773; Amyot v Caron, 88 NH 394, 190 A
134; Stare v. Willinms, 146 NC 618, 61 SE
61; Daly v Beery, 45 ND 287, 178 NW 104,

2. Chicago, I. & L. R. Co. v Hackett, 228
US 559, 57 L ed 966, 33 § Ct 581; United
States v Realty Co. 63 US 427, 41 L «d
7215, 16 S Ct 1120; Payne v Griffin (DC
Ga} 51 F Supp 588; Hammednd v Clark, 136
Ga 313, 71 S5E 479; Flourney v First Mac
Bank, 197 La 1067, 3 So 2d 244; Anderson
v Lehmbuhl, 119 Neb 451, 229 Nw 773;
State v Williams, 146 NC 618, 61 SE 51;
Daly v Deery, 45 ND 287, 178 NW 104,

Only the valid legislative intent becomes
the law to be enforced by the courts. Siate
ex rel. Clarkson v Phillips, 70 Fls 340, 70

So 367; Fiournoy v First Nat. Bank, 197 La

1057, 3 So 2d 244,

3. Re Spencer, 228 US 652, 57 L ed 1010,
33 S Ct 709: Board of Managers v Wilming-
ten, 237 NC 179, 74 SE2d 749.
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Indeed,

insofar as a statute runs counter to the fundamental law of the land, it is supcr-

s?_E‘a'EJ— thereby.*  Since

an unconstitutional statute cannot répeal or

in any

way affect an existing one,* if a repealing statute is unconstitutional, the statute

which it atternpts to
a clause repealing a prior law is

repeal remains in full force and effect.”

And where

inserted in an act, which act is unconstitu-

ﬁ9na!_ and void, the provision for the repeal of the prior law will usually fall
with it and will not be permitted to opcrate as repealing such prior law.®

The general principles stated above
the laws of the several states insofar as

and laws of the United States?®

apply to the constitutions as well as to

they are repugnant to the Constitution

Moreover, a construction of a statute which

brings it in conflict with a constitution will nullify it as effectually as if it had,
I cxpress terms, been enacted in conflict thérewith»® .

§ 178. Protection of rights.

.

= —

oL e

. Thc.actua] existence of a statute prior to a determination that it js unconstitu.
tional is an operative fact and may have consequences which cannot justly be
ignored; when a statute which has been in efect for some time is declared

unconstitutional,

questions. of rights claimed to have become vested, of starus,

of prior dcu.:rmin.atio?s deemed to have finality and acted upon accordingly,
and of public policy in the light of the nature both of the statute and of its

previous application, demand examination. ™

Tt has been said that zn ali-

inclusive statement of a principle of absolute retroactive invalidity cannot be

Justified.’®

The gen ule is th

unconstitutional act of the legislature protects
ot i2ialure protects

r T —
no one.® It is said that all persons are presumed to know the law, meaning that
ignorahce of the law excuscs no one; if any person acts under an unconstitutional
statute, he docs so at his peril and must take the consequences, '

Rights acquired under a statute whi
are valid lcgal rights that are protec
decision. But rights acquired under a

4. Chicago, I. & L. R. Co. v Hackert, 228
US 5359, 57 L «d 966, 33 S Ot 581;: Berry
v Summers, 76 ldaho 446, 283 P2d 1093:
Board of Managers v Wilmington, 237 KC
179, 74 SE2d 749; Siate v Savage, 96 Or
53, 184 P 567, 189 P 427.

8. Thicde v Scandia Valley, 217 Mi
14 NWad 400, ° i Mina 218,

€. State v One Oldunobile Two-D.
Sedan, 227 Minn 280, 35 NW2d 525.‘”0- oor

7. State v One Oidunobile Two-Door

, IPTa.
8. See §185, infra

Lg’tdc'zl;‘; Eolgarry, ‘IFS Wall (US) 610, 21
.212; irginia, 6 W,
264, 5 L oed 25‘:'? v i, heac (US)

"l)g_., l;lo;omor 2v First Nat.
N 2d 244; Gilkeson v Mi iP R
Co. 222 Mo 173, 121 SW 138; Pcl;::n:'nNola.n,
__l_:'ﬂ Tena 222, 7 5W2d 815, 60 ALR 408.

11. Chicot County Drainage Dist. v Baxter
Seate Bank, 308 US 371, B4 L ed 329, 60

Bank, 197 La-

le it is duly adjudged to be constitutional
ted by the constitution, not by judicial
statute that has not been adjudged valid

S Crt 217, reh den 309 US 695, 84 L od -
60 § Ct 581, 1035

12. Chicot County Drainage Dist. v- Baxtes
State Bank, supra.

13, § 177, supra.

14. Sumner v Becler, 50 Ind 34%.

This waming has been 0 phrased as to
present the actual concept underlying the
utter nullity of an invalid law by a holding
to the effect that all persons are held 1o
notice that .all statutes are subject to all ex-
press and implied applicable provisions of
the constitution, and also that should a con-
{hct_bctwcen a statute and any express or
implicd provision of the constitution be duly
adjudged, the constitution by its owh auperior
!orce. and autherity would render the statute -
invalid from its enactment, and further that
the courts have no power to control the cflect
of the constituiion in nullifying a slatute that
is adjudged to be in conflict with any of the .
express or implied provisions of the constitu-
tion. State ex rel Nuveea v Creer, 80 Fla
249, 102 So 739, 37 ALR 1729,

v
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ly and }awfu]ly current in commerecial transactmns as the equivalent of legal
tender coin and paper money.t

st Am o sur

§ 8. “Currency;” “Specie;” “Current Funds;” “Dollar.”—The term ‘“‘cur-
rency” has been held to include bank bills?? and has been limited, in some
jurisdictions, to bank bills or other paper money which passes at par as a
c:rculatmg medium in the business community as and for the constitutional
coin of the country.’® It has also been held, however, that it includes both
coini and paper money and is practically synonymous with “money,” and that
the only practical dlstmctlon between paper money snd ecined money, as

* earrency, is that coined shoney mnst generally be received, paper money
may generally be specially refused in payment of debt, “but & payment in ei-
ther is equelly made in money ¥ ’

The word. “specie” means gold or silver coins of the comage of the United
[tates®

The term “current funds” means current money, par funds, or money eir
culating without any discount,! and is intended to cover whatever is recelv-
able and current by law as money, whether in the form of notes or coin.”

The term “doliar” means money, since it is the unit of woney in this coun-
try,? and in the absence of qualifying words, it capnot mean promissory notes
or bonds or other evidences of debt.* The term also refers to specific coins of
the value of one dollar.®

§ 9. Bank Notes. —The courts are not agreed whether bank potes are to
be classed as money, but the weight of authority and the better reason sup-
ports the rule that bank notes constltute a part of the common currency of

the country® and ordinarily pass as money.! They are s popd tender as money

unless specially objected to.! They are not, like bills of exchange, considered
a5 mere securities or documents for debts,’ and generally, theysre classed

18 QSpe supra, § 2.

17 Howe v. Hartness, 11 Ohio St 449, T8
Am Dec 312.

18 Woodruff v, Mississippl, 162 US 291, 40
L ed 973, 16 S Ct 820; Calena Ins. Co. v.
Kupfer, 28 111 332, 81 Am Dec 284,

Georgia, 10 Wheat{US) 333, ¢ L ed 334;

Howe v. Hariness, 11 Ohlo St 449, 78 A

Dec 312; Vick v. Howard, 136 Vx 101, 116

SE 465, 31 ALR 740; Klauber v. BiggerstafT,

47 Wis 551, 3 NW 351, 32 Am Rep 773
Anno: 4 Ann Ceas £30.
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as money even in eriminal proceedings, where, as a rule, the greatest striet-
ness of construetion prevails.'® However, notwithstanding the generally pre-
vailing rule that bank notes are money, there is considerable authority, espe-
cially among the earlier cases, which mamtalns the rule that bank notes are
not Lo be c]assed as money, M

Even under the majority rule, all bank notes are not necessarily money,'™
They ecirculate as such only by the general consent _and usape of the com-

munity, T,lus_consent and usage 1s based upon the convertahility pf such
notes into coin, at the pleasure of ihe holder, upon their presentation to the
bank for redempiion!® This fact is the vital principle which sustaing their
character as Ee As long as they are im lact what they purport to be.
H_Wd-g::ﬁ cominon conseni gives them the grdmpry attributes of
money. * But, upon the failure of the bank by which they were issued, when
its doors are closed, and its inability to redeem its hills is openly avowed,
they instantly Jose the character of money, fheir circulalion as currency ceas-
es with the usage and consent npon which it rested, and the notes become the
mere dishonored and deprecialed evidenees of dekbt?®

The power of states to make bank notes legal tender i is discussed in a sub-
sequent sectiond’

§ 10. Certificates of Deposit, Negotiable Instruments, etc.—Certificates of
deposite or other vouchers for money deposited in solvent banks, payable on
dem_ahd, are & most convenient medium of exchange, and are extensively -
used in commercial and financial transactions to represent the money thus
deposited, and as the eguivalent therecf, and are considered in most trans-
actions as money.™ Similarly, a certified check, while not a legal medium of
payment, is a substitute for money which is commonly and generally used in’
business and commercial transactions and likewise in legal proceedings and
may be considered as so much money. Thus, it has been held that under a
statute authorizing a money deposit in lien of an undertaking, the deposit
of & certified check is a sufficient compliance with the statute,® and it has
also been held that where the guestion involved is whether negotinble pa-

¥ Klnuber v. Blggerstaff, 47 Wio B51, 8
W 357, 32 Am Rep 713
Generally as 1o bank notes a3 monhey, se
Intra, § ¢
20 Belford v. Woodward, 158 111 122, 41 NE
1097, 29 LRA B9).
1Galena Ins. Co. v, Kupfer, 28 I 2332, E1
Am Dec ?84: Klauber v. Bigeerstafl, 47 'Wis
§51, 3 MW 357, 32 Am Rep T73.
2 Woodruff v. Mlaslnﬂppl 162 U8 291, 40
E ed 873, 16 5 Ct B
AL ona tima, -hortly after the first issus
. in this country of notes declared to hava the
quality of legal tender, It wars n commo
practice of drawers of bills of exchange o
checks, or makers of promissory notes, to
Indicate whether the same were to be patd
tn gold or sliver or In such notes: and the
term “current funds” was used to deslgnate
- any of these, all being current and declared
by positlve enactment to be legal tender,
Ibid,
3 Bee supra, § 6. &
427 Ohlu Jur pp. 125, 126, § 8. .
3 Unlted States v. Van Auvken, 96 US 36§,
24 L ed 852,

¢Bank of United Statem v. Bank of

See Parmsnt [Also 23 RCL p. 39, § 36].

TBank of United States v, Bank of
Georgia, 10 Wheat(US) 333, § L ed 334;
Howe v. Hartness. 11 Ohlo ‘5t 449, 18 Am
Dec 312: Crutchfield v, Robing, 5 Humph
(Tenn) 15. 42 Am Dec 417; Ross v. Burling-
ton Hank, 1 Alk(Vt) 43, 15 Am Dec E84;
Klauber v, Biggerstafl, 41 Wis 651, 3 N'W
357, 32 Am Rep Til.

Anno: 4 Ann Cas 63%.

Bank notes lawfully issusd and actually
current st par in liee of ‘coin are treated
as money because they flow an such through
tha channels of trade and commerce with-
out question. Woodrult v. Mississippl, 162
US 291, 40 L ed 572, 16 S Ct 820; Klauber v.
Biggerstafl, 47 Wis 551, 3 NW 357, 32 Am
Rep 773. Anno: 4 Ann Cas 630.

Bank notes are regarded as meney to the
extent that they will pass by a beguest of
eash, Anno: 52 Am Dec 448,

See also 7 Am Jur 283, Barws, §§ 400 et
Beq.

1 See Infra, g

See ParMENT [Mao 21 RCL p. 40, § 38]

? Bank of United Sistes v. Bank of
Ceorgla. 10 Wheat{lS) 323. € L ed 334;
Klauber v. Biggerstaft, 47 Wis 551, 3 NW
357, 32 Am Rep 773.
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per was purchased with money, an uxncertified check received and presently -

paid in cash is equivalent to money.®

Generally as to bills of exchange, pee 7
Am Jur 780, BiLLs aNp Notes, § 6.

10 Sinte v. Flnnegean, 127 lowa 286, 103
N'W 1556, 4 Ann Ca» 628; State v. Kube, 20
Wis 217, 91 Arm Dec 390,

Anng: 4 Ann Cas 639,

See 18 Am Jur 574, EMosrzioWEnt, § §;
32 Am Jur 987, Lanceny, § TT.

11 Hamilton v. State, 60 Ind 153, 28 Am

Rez 653,
nno: 4 Ann Caa 630.

iX Klauber v, Blggerstafl, 47 Wia 661, 2
NIV 357, 32 .Am Hep T73.

13 Westfall v. Braley, 10 Ohlo St 183, 75
Am Dec B0S.

4 Howe v. Hartnesz, 11 Ohlc St 449, T3
Am Dec 312; Wesitall v. Braley, 10 Obhio
S1 188, 75 Arm Dec 509,

Money includes only such bank notes as
are current de jure et de facto at the locus
in guo! that is, bank notes which are Issued
for circulatlon by authority of law, and are
in aectusl and general circulation at par with
colo, A3 & mubstitute for coin, interchange-

able with coln: bank notes which actually
represent dollars and cents, and mre paid
and received for dollars and cents at their
legal standard value, ‘Whatever is at &
discount—that la, whatever represente less
than the standard value of colned dollars
and cents at par—{aoes not properly repre-
sent dollars and cents, and s not muney,

Klauber v. Bliggerstaff, 47 Wis 551, 3 NW a

357,.32 Am Rep 773, _

15. 18 Westfall v. Breley, 10 Ohlp Bt lll
76 Am Dec 508,

17 See infra, § 13,

15 Allibone v. Ames, 9 SD 74, §8 NW 165,
33 LRA 585: State v. McFetridge, B4 Wi
473, b4 N'W 1, 998, 20 LRA 223.

Anno: Ann Cas 1912C 356,

Generally as 10 the definjtion and natnn
of certifcates of deposit, see 7 Am Jur m,
Baxxsz, ) 491 et seq.

1% Emith v. Field, 19 Iaaho 652, 114 P 861,
Ann Cas 1512C 364,

0 Ppormman v, W'oodward. 21 How(US)
266, 18 L ed 1G1.
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IIL.. COINAGE, ISSUANCE, AND REGULATION

§ 11, Generally.—It is obvious that a uniform monelary system is an es-
sential requisite of modern commerce, and that governmental control and
regulation is necessary in order to secure such uniformity. The powers of
various governmental authorities in this conpection,! and particular matters
and subjects of regulotion, are considered in the following sections. The
establishment of & standard unit of value is discussed in & prior section.?

The issuance of back rotes is diseussed under snother titled

§ 12. By Federal Government.—In order that money threughout the Unit-
ed States may be uniform, the Federal Government is given, by the Consti-
tution of the United States, the exclusive power to coin. money and regulate
its value and the value of foreign coin. Congress has the power to make ali
laws which shall be necessary and proper to carry into effect these powers.?
Hence, Congress may establish a uniform national currency, declare of what
it shall consist, endow that currency with the character and qualities of
money having a defined legal value, by reguiring its acceptance at its face
value es legal tender in the discharge of all debts, and regulate the value of
such money, unjess by so doing property is taken without due process of law.?
Moreover, Congress, under jts power to provide a currency for the entire
country, may deny the guality of legal tender to foreign coins, and may pro-
vide by law against the imposition on the community of counterfeit and base
eoin, and may restrain by suitable enactments circulation as money of any
noles not issued under its own authority.” :

'§ 13. By Btates.—By the Constitution of the United States, the several
tates are prohibited from coining money,¥ emitting biils of eredit® or mak-
ing anything but gold and silver coin a tender in payment of debts ¥ Thus,

ed 204, 4 8 Ct 1227 Norman v. Baltimore &
O. R. Co. 265 NY 37, 131 NE 728, 92 ALR
1523, affirmed In 284 US 240, 79 L ed B35,
&6 5 Ct 407, 95 ALR 1352.

A3 to what money constitutes legal tep-
der, mee infra, § 18,

1See Infra. §f 12 et seq.

B See infra, §§ 12 et meg.

EBer supra, § 5.

¥ See 7 Am Jur 234, Bawks, § 402.

8 Perry v. Unlited States, 294 US 330, 79
L =d 912, 55 § Ct 432, 95 ALR 1315; Norman
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234,10

states bave no power to make bank notes leral tender,’ except in payment
of debts and dues owing the state.”

As a pgeneral rule, the extent of z state’s power as to currency is limited
to the right to establish banks, to regulate or proliibit the cireulation, with-
in the state, of foreign notes, and to determine in what the public dues shall
be paid,** and inasmuoch as & state is prohibited from coining money, the
money which it may coin capnot be circulated as such, A creditor will be
under ne obligation to receive it in discharge of his debt; and if any statu-
tory provision of the state is framed, with a view of forcing the circolation
of such coin, by suspending the interest or postponing the debt of a creditor
where it is refused, such statute is void, because it acts on the thing prohib-
ited and comes directly in conflict with the Constitution. Similarly, ap-
plring the prohibition against making anything but gold or silver coin a
legal tender in the payment of debts, a state statute providing that a cred-
itor must, on penalty of delay, indorse his consent on an execution, to re-
ceive property in payment of his debt, is invalid.?® '

§ 14 By Municipalities.—It seems well established that a municipal eor-
poration in a state in which it is against public policy, as well as express
law, for any person or corporate body to isswe small bills to circulate ag cur-
reney has no implied power to issue such bills. Moreover, such power is not

conferred by a clause in the city charter, authorizing the borrowing of mon.
ey : .

§ 15. Value of Coin.—The power to regulate the value of coin may be ex-
ercised by Congress from time to time as the value of the metal changes, for
the power to regulate the value of money coined, and of foreign coinage, is
not exhausted by e single initial regulation” Thus, it has been held that
Congress may issue coins of the same denominations as those alresdy current
by law, but of less intrinsic valne than those, by reason of contrining a less
weight of the precious metals, and thereby enable debtors to discharge their
debis by the payment of coins of the lesser real valye

ALR 1352, afirming 2656 NY 31, 191 NE 72%,

¥v. Baltimote & O. R, Co. 2% US 240, 7% L
ed B85, 55 B Ct 407, 95 ALR 1352, afirming
265 NY 37, 131 KNE 726, 92 ALR 1523: Ling
Bu Fan v. United States, 218 US 302, 64 L «d
1048, 31 § Ct 11, 30 LRA(NS) 1176; Legal
Tender Case, 110 US 421. 28 L ed 204, 4 S Ct
122; Unilted States v. Bailard, 14 Wall.{US)
457, 20 L od 345: Legal Tender Canes, 12
Wall.(UUS) 457, 20 1. ed 287: Vearle Bank
v. Fenno, § Wall.(US) B33, 197L ed 432;
United States v. Marigold, 9 How.(US)
5@0, 13 I. ed 257; Federal land Bank v.
"Wilmarth, 218 Jowa 335, 287 NW &07, %4
ALR 1338, .

Avuthority to impess requiraments of uni-
formity and parity ls an essential {enture of
the control over the currency vested In
Congress. Norman v. Baitlmore & ©. R
Co. 2% US 240, 79 L ed 8BS, 55 S Ct 407, 98
ALR 1352, afMrming 265 NY 37, 11 NE
726, 92 ALR 1823

As 1o the power of the Federsl Govern-
ment 1o regulate the value of coln, genere
ally, see Infra, § 16.

A to powers of the Federal! Government
with respect to matiers of revenue, finance,
and currency, generally, see Unitep STATEY
[Also 26 RCL p. 1426, § 17].

€ Legal Tender Case, 110 US 421, 28 I,

TLegal Tender Case, 110 US 421, 28 L ad
204. 4 S Ct 122; Veazle Bank v. Fenno, §
'Wnll._(US) 533, 19 L ead 432,

t is apainst public policy to allow In-
dividusls or corporations to Issue notes xu
8 common currency or circulating medium
without express legislative sanction. Thom-
::‘.v. Richmond, 12 WalL{US) 245, 20 L ed

8 Norman v. Baltimore & ©. R. Co. 243
US 240. T3 L ed 885, 65 S Ct 407, 25 ALR
1352; Legal Tender Case, 11¢ US 421, 28
L ed 204, ¢ 5 Ct'122; Cralg v. Missourl, 4
Pel.(US) 410, 7 L ed $01,

Anno: 31 ALR 246, t

As to fiscal mernagement of states, gen-

erally, wee States (Also 25 RCL p, 394, §8 27

et req.].
? See Infra, § 11.

19 Legal Tender Case, 110 US 421, 28 1, od
204, 4 5 Ct 122; Sturges v, Crowninshleld, ¢
Wheat (US) 122, 4 L ed 528; Townsend v.
Towneend, Peck(Tenn) 1, 14 Am Dec 722,

Anno: 31 ALR 246. .

The states cannot declare what shatl ba
money, or regulate its voive, since whatever
power there is over the currency is vested
In Congress. Norman v. Baltimore & O. R,
Co. 294 US 240, 79 L. 4 8BS, 55 § Ct 497, 35
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32 ALR 1521,

i & state establishes a tender Inw 1t must
be for coin the value of which is regulated
by Congress, Anno: 31 ALR 246.

11 Markle v. Hatfield, 2 Johns.(NY) 455,
3 Am Dec #446; Westfall v. Braley, 10 Ohlo
St 128, 75 Am Dec 50%; Thorp v. Wegefarth,
66 Pa %2, 93 Am Dec 783; Bayard v, Shunk,
1 Watts & 5(¥Pa) 92, 37 Am Dec 141: Waln-
wiight v. Webster, 11 Vt 6§76, 34 Am Dec
707; Tancil v. Seaton, 28 Gratt(Va) 601, 28
Am Rep 350. ]

13 Woodrufl v. Trapnall, 10 How(UIS) 1%0,
13 L. ed 322,

13 Woodruff v. Trapnall, 10 How(US) 190,
13 I, ed 383. .

The expression “intended to circulate ae
meney,” as used In provisions of some state
Constitutions to the effect that “the legin-
lature shall, in no case, have power to issue
treadury warrants, treasury notes, or
paper of any description intended to elr-
culate as money,” implies that the paper
in question must have & fitness for general
circulation s & substitute for money In the
common transactions of business: 1t does
not apply to warrants made payable to an
individual to whom the =state is indebted,
although the state may direct its olficers

{46 Am Jur)-—30G

to receive such warrants in payment of .

debts due the state. Houston &£ T. C. R

gn.;;.s'ren.,_ 177 U8 66, 44 L ed 73, 20 8 -
t v

1 Cralg v, Mizsour!, 4 Pet(US) 410, T L
ed 903, e

The prohibition of Art. 1, § 10, of the
United States Constitution, expressly for-
bidding states 10 coin money or make any-
thing but goid and silver legal tender for
the payment of debts, takes from the paper
of state banks all coercive circuietion, and
leaves it to stand on the credit of the banks. °
Veazie Bank v. Fenno, 8 WalL(US) £33, 1%
L ed 482. Anneo: 31 ALE 246,

1 Bafly v. Gentry, 1 Mo 164, 13 Am Dec
434,

1$ Thomas v¥. Richmond, 12 Wall(US)
349, 20 L ed 458,

As to the right of municipal corporations
generzlly to borrow money or Ineur in-
debtedness, msee MUNICIPAL  CORPORATIONS
[Also 1% RCL p. 778, § B4}

17 Legal Tender Cases, 13 Wall(USs) 457,
20 L ed 237,

13 Legal Tender Case, 110 US 421, 28 L =4
204, 4 5 Ct 122: United States v. Ballard,
14 Wall(US) 457, 20 L ed BiG, -
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17 Am Jur 2d CONTRACTS

§ 85

the same rule has been applicd with regard to an option to purchase propcrt.y |

at the price offered to the optionor by a third person.®

G. CoONSIDERATION
1. In GeEneraL; NECESSITY

" §85. Generally; definitions and nature of consideration.

Technically, consideration is defined as some right, interest, profit, or ben-
. ¢fit_accruing to onc party, or some forbearance, detriment, loss, or respon-
sibility given; Suficred, or undertaken by the other™ - Again, consideration
for a promise is defined as an act or a forbearance; or the creation, modifica-
tion, or destruction of a legal relation; or a return promise bargained for
and given in exchange for the promise.  Consideration is, in cffect, the price
wgained" and paid for a promisc™—that is, something given in cxchanqc
r the promise.”* In some jurisdictions consideration is defined by statute.
Generally, considerations are classified as “good” and “valuable.” A
“good” consideration, sometimes calied a “meritoricus™ consideration, is such
as that of bleod, or of natural Jove and affcction, or of love and affection
based on kindred by bleod or marriage,’” whereas a “valuable” consideration
is generally understood as money or something having monctary value.”
Although historically the terms “quid pro quo” and “nudum pactum” ap-
plied only with regard to contracts which were at common law enforceable
by an action of debt, these terms are now generally used with regard to the
consideration {or contracts generally—that s, consideration is referred to as
the “quid pro quo,” and any promise not supported by consideration is said
to be “audum pactum.” Consideration is, however, not identical with quid
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pro quo. The policy of the courts in requiring a consideration for the main-
tenance of 2 contract action appears to be to prevent the enforcement of gra-
tuitous promises, It is said that when onc receives a naked promise and
such promise is broken, he is no worse off than he was; he gave nothing for
it, he has lost nothing by it, and on its breach he has suffered no damage
cognizable by courts. No bencfit accrued to him who madc the promisc, nor
was any injury sustained by him who received it. Such promises are not made
within the scope of transactions intended to confer rights enforceable at Jaw.™
This argument Joses much of its force because of the rule that the courts do
not ordinarily inquirc into the adequacy of the consideration, and any con-
sideration, however slight, is legally suificient to support even an oncrous
promise.? In view of this rulc it has been said that consideration is as much
a form as a seal at common law.* : :

At common law, a scal was deemed to dispense with, or raise a presumption
of, consideration.® In most jurisdictions now, however, private seals have
been abolished by statute and are declared to be without effect.! In addition,
in jurisdictions which have adopted the Uniform Commercial Code,' the
provision in the Code article on “Sales” that the affixing of a seal to a writing
cvidencing a contract for sale or an offer to buy or scll goods does riot con-
stitute the writing a sealed instrument applies, and the law with respect to
scaled instruments does not apply to such a contract or offer®

§ 86. Necessity.
It is well settled, as a general rule, that consideration is an essential element
of, and is necessary to the enforceability or validity of, a contract.y It fol-

pay for. In the absence of quid pro guo, the

apecified sum and as much more than such
sum a3 such stock may be sold for to any other
person, was held in Huston v Harrington, 58
Wash 51, 107 P 874, wo be too indefnite and
uncertain, as to the price, to be cniorced.

9. Slaughter v Mallet Land & Canle Co.
AL Tex) 141 F 202, cert den 201 US 646,
‘L ed 903, 26 § Ct 761; Marske v Willard,
o3 I} 276, 40 NE 290; Hayes v O'Brien, 149
' 403, 37 NE 73; Levy v Peabody, 230 Mass
.of, 130 NE 261; Nu-Way Service Stationa v
Vandenberg Bros. Oil Co. 283 Mich 551, 278
NW 683; Dricbe v Ft. Penn Realty Co. 331
Pa 314, 200 A 62, 117 ALR 109!; Peerless
Dept. Stores v George M. Snook Co. 123
W Va 77, 15 SE2d 169, 136 ALR 130;
Goerke Motor Co. v Lonergan, 236 Wis 544,
285 NW 671

Annotation: 136 ALR 139, 140.

: 10. Becker v Colonial Life Ins. Co. 153 App
Div 382, 138 NYS 491,

58 Columbia L Rev 929 et 2eq.

It is said that the most widely used defi-
nition of “consideration” is a benefit to the
promisor or & loss or detriment to the prom-
uee, Test v Heaberlin, 254 Iowa 521, 118
Nwad 73.

1%, l!yeriy;r v Duke Power Co. {CA4 NOC)
§l?75'F2d 803, citing Restatement, ConTaacTs

12. La Flamme v Hoffman, 148 Mec 444, 95
A2d 802; Re Sadier’s Estate, 232 Miss 349,
9¢ So 2d 863; Coast Nat. Bank v Bioom, 113
NJL 597, 174 A 376, 95 ALR 528.

13. Howard College v Tumer, 71 Ala 429:
Re Sadler's Esuate, 232 Miss 349, 98 So 2d
86); Coast Nat. Bank v Bloom, 113 NJL
397, 174 A 576, 95 ALR 528.

14. Phoenix Mut. L. Ins. Co. v Raddin, 120
US 183, 30 L ed 644, 7 5 Ct 500; Re Sadler’s
Estate, 232 Miss 349, 98 So 2d 863; James

v Fulered, 5 Tex 512,

15. Willon v Blair, 65 Mont 155, 211 P
209, 27 ALR 1235; Clements v Jackson Coun-
ty Oil & Gas Co. 61 Okla 247, 161 P 2i6.

5:9('5 Thompion v Thompson, i7 Ohio St

17. Williston, Contracts 3d ed § 110.
18. § 95, infra.

18. Contracts which were at common law
enforceable by an action ol debt generally
derived their obligatory {orce from a duty
imposed by law. This duty was based either
on the form of the contract or on what wai
known as quid pro quo. By this was meam
that the person owing the duty had received
from the person to whom the duty was due
sorncthing which be was bound to return or

-~

‘civil law and to quid pro quo in debt.

engagement, except in the case of formal con-
tracts, was termed “nudum pactum”—a phrase
derived from the civil law. When the English
courts finally declared that an action of as-
sutapsit might be maintained for the nonper-
formance of a simple promise, they limited the
right of action to cases in whith there existed
an element which came to be known as *“con-
sideration.” Any promise not supported by
a consideration they likewise termed “nudum
pactum.” The term “consideration™ is thus in
some respects analogous to the causa of the
In fact
the latter term has sometimes been treated
as though it were synonymous with considera-
tioh. Shackleford v Hendley, i AK Manh
(Ky) 496; Tedd v Weber, 95 NY 181; Justice
v Lang, 47 NY 493.

; Williston, Contracts 3d ed §§ 99 ot seq.,
03,

For transiation of legal phrases and max-
im;, see Ax jum 2d Dask Boox, Document
185.

‘The consideration, in the jegal sense of the
word, of & contract is the quid pro que, that
which the party to whom a promise is made
does or agrees to do in return for the prome-
ise. Phoenix Mut. L. Ins. Co. v Raddin, 120
US 183, 30 L ed 644, 7 5 Ct 500.

20, Davis v Morgan, 117 Ga 504, 43 SE
732; Stonestreet v Southiern Qil Co, 226 NC
261, 37 K224 678,

|

Williston, Contracts 3d vd §§ 99 et »eq,
108.

1. § 102, infra.

2. Holmes, J., in Krell v Codman, 134 M -
45%, 28 N 578.

3. See SeaLs (Isted § 13).
4. See Sears {Iated § 8).

5. Ste Anm Jux 2d Drsx Boox, Documest
130 (and supp).

%. Uniform Commercial Code § 2-203.

7. Titley v- Cook County (Tilley v Chi-
cago) 103 US 155, 26 L ed 374; Hc;yford
v Davis, 102 US 233, 26 L ed 160; Farrington
v Tennessee, 95 US 679, 24 L ed 558; Chor- ~
penning v United States, 94 US 397, 24 L od
126; Byerly v Duke Power Co. {CA4 NC)
217 F2d 803; Lewis v Ogram, 14% Cal 505,
87-P 60; Davis v Seymouy, 59 Conn 531, 21
A 1004; Porter v Title Guaranty & 8. Co.
17 Idaho 364, 106 P 299; Leopold v Salkey,
89 TN 412: Bright v Coffman, 15 Ind 371;
Caylor v Cavylor, 22 Ind App 666, 52 NE
465; Stewart v Todd, 190 Jowa 283, 173
NW 619, 20 ALR 1272, rch den 190
Towa 296, 327, 180 NW 146, 20 ALR 130i;
Neal v Coburn, 92 Me 139, 42 A 348;
Harper v Davis, 115 Md 349, 80 A 1012;
Hills v Snell, 104 Mass 173; De Mos v Rob-
inson, 46 Mich 62, 8 NW 712; Wilson v Blair,
£5 Mont 155, 211 P 289, 27 ALR 12135;



57

it Am Jur 2d BILLS AND NOTES §215
scal'” or bond or specialty,® and the NIL does not destroy the significance of
a scal™ in states where a seal imparts a special quality to a writing, The mere
fact, however, that a corporate instrument bears a scal docs not necessarily
establish the instrument as a specialty as in the case of an individual, since
in such case the seal may be used only as a mark of genuineness.®

The Commercial Code—Commercial paper, declares that an ipstrument
otherwise negotiable is within this article even though it is under a scal!
with the intent to place sealed instruments on the same {ooting as any other
commercial paper without affecting any other statutes or rules of law relating
to scaled instruments except so far as they are inconsistent.*

§ 214. Revenue stamps.®

Certain obligations for the payment of money come under the laws im-

ing stamp taxes, but instruments omitting required. revenue stamps are
valid unless the statute expressly invalidates them* The revenue stamp is
no part of 2 promissory note, and the omission of the stamp or failure to
cancel the stamps docs not affect its ncgotiability.®

III. CONSIDERATION
A. In GenErar

§ 215, Generally.

. 'This portion of the article treats of the necessity, sufficiency, and legality
of consideration for a bill or note or an obligation thereon, Treated elsewhere
are matters of consideration, or *value,” for a transfer of a bill or note,? con-
sideration for an cxtension or modification, as distinguished {rom a renewal
instrument,’ the effect of executory consideration on the unconditional naturc

of an order or promise,’ the effect of the presence or absence of a statement .

of consideration,? and notice of, or from, the consideration.
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» Like any other contract, 2 negotiable instrument requires a consideration
as between the original parties, or a recognized substitute therefor,! but such
an instrument is presumed to have been issued for a valuable consideration.®®

B. Wuar ConsTITUTES

$ 216. Generally. .

The general principles as to what constitutes consiaeration for a contract, .
full discussion of which appears in another article, apply in determining
what constitutes consideration for a bill or note. Any consideration,” that is,
any valuable consideration as distinguished from *“good” consideration,®™ suf-
ficient to support a simple contract, supports a negotiable instrument,

Thus, while nothing is a considcration unless it is known and agreed to ar
such by both parties,’® and these definitions are not completely comprehen-
sive,”” consideration may be said to consist in any benefit to the promisor, or
in a Joxs or detriment to the promisee,” or to exist whs_n, at the desire of the

-+ 17. Alropa Corp. ¥+ Myers {DC Del) 55 F
Supp 936: Clarke v Pierce, 215 Maxe 552,
102 NE 1094.

18, Alropa Corp. v Myen (DC'Del) S5 F
Supp 936; Wooleyhan v Green, 34 Del 503,
155 A 602.

19, Bafliet v Ferter, 314 Pz 284, 171 A
466,

20. Sigler v Mt. Vernon Bottling Co. (DC
Dt Col) 158 F Supp 234, afid 10% App
DC 260, 261 F2d 378, .

1. Uniform Commercial Code § 3-113.

- B, Comment to Uniformm Commercial Code
§ 3-113.

See Otto v Powers, 177 Pa Super 233, {10
Ald B4T.

3. Practice Aids.—Provision as to pay-
ment for revenue stamps.
Forus 2:748,

_2;. See Stavr Taxrs (Ist ed §§ 12 et seq.,
)

8. Goodale v Thom, 199 Cal 307, 249 P
11; Newhall Sav, Bank v Buck, 197 fowa 732,
197 NW 946; Farmers Sav. Bank v Neel, 193
Zowa 605 187 NW 533, 21 ALR 11i6;

2 Awx Jua Lecar

Curtie-McGraw Co. v Friedman, 135 Mis
701, 300 So 273; Bank of High Hill v
Rockey (Mo App) 277 SW 573; Security
State Bank v Brown, 130t Neb 237, 193 NW
336. .

€. 5! 334 et 3eq. infra.

While the NIL defines "value” in terms of
“consideration™ (§ 216, infra); and uses the
term “value” in describing. the character of
an original party for accommodation (§ 118,
supra), in the Commercial Code *‘comsid-
eration™ is  dutinguished from "vaolue”
The former refers to what the obligor has
received for his obligation, and, is impertant
only on the question whether his obligation
can be enforced against him. (Comment 1
to Uniform Commercial Code §3-408).
*Vilue” is important only on the guestion
whether the holder who has acquired that
obiigation gualifies as 3 particolar kind of
holder, Comment 2 to Uniform Commertial
Code § 3-303.

7. §§ 302 et 3eq., infra.

8. § 141, supra.

9. 3190, 145, 188, 189, supra,
10, §f 452 ctseq, infra

11. § 237, infra.
12, See Vol. 12 )
13. See Contraces (Ist ed §E 75 et seq.).

14. Flores v Woodspecialties, Inc. 138 Cal
App 2d 763, 292 P2d 626. :

Under the heading, "What constitutes con-
sideration,” the NIL, declares that wvalue is
sny consideration sufficient to support a
simple contract. Negotiable Instrument Law

25, Compare Negotiable Instrument Law

191, which states that “value” means valu-
able consideration.

Apart from the “except” clause relating to

mn antecedent obligation, other obligations
on an instrument are subject to the ordinary

of contract law relating to contracts
wot under seal, with respect to the necenity
or sufficiency of consideration. Comment 3
o0 Uniform Commercial Code § 3-408.

1%. Sullivan v Sullivan, 122 Ky 707, 92 SW
$66; Campbell v JeHerson, 296 Pa 368, 145
A 912, 63 ALR 1180 ({slight Joss, inconven-
bence, or benefit iy valuable}; Re Smith, 226
Wis 556, 277 NW 141.

. Courts often speak of “good” consideration
in the ensz of a sufficient or valuable econ-
sideration, rather than “good” in the tech-
mical and limited sense.

16. FPhilpot v Gruninger, 14 Wall {US) 570,
20 L ed 743; United Beel Co. v Childs, 306
Mawm 187, 27 NE2d 962; Suske v Straka,
229 Minn 408, 39 NW24 745 (while pre-
existing indebtedness would constitute consid-
eration for a note, this is not 10 where plain-
G testified that the note was “a present™);
Leach v Treber, 164 Neb 419, 82 NW2d 544
(detriment to promisee}; First Nat. Bank v
Chandler (Tex Civ App) 58 SW2d 1056,
§?£7ghmd;- Good v Dyer, 137 Va 114, 119

Consideration is the price voluntasily paid
for 2 promitor’s undertaking.  Philpot v
Gruninger, 14 Wall (US) 570, 20 L ed 743:

174 A 576, 35 ALR 528 (bargained for
and paid).

Consideration is 3 matter of contract, and
that which is claimed to be such must be
within the express or implied contempln-
tion of the parties. Van Houten v Van
Houten, 202 Iowa 1085, 209 NW 293.

Tt is a question of fact for the jury whether
s note _given by a pmactically helpless in-
valid to his nurse wss a gift, or compenm-
tion for services rendered. Meginnes v Me-
Chesney, 179 Towa 363, 160 NW 50.

17. Irwin v Lombard Univenity, 56 Ohlo
5t 9, 45 NE 63. -

18. Howard v _Tarr (CA8 Mo) 261 F2d
561 (applying Ohio Jaw); Hance Hardware
Co. v Howard, 40 Del 209, 8 A2d 30; Tegt-
meyer v Mordiund, 259 Il App 247; Kelley, .
Glover & Vale, Inc. v Heitman, 220 In/
625, 44 NE2d 981, cert den 319 US 677,
87 L ed 1713, 63 5 Ct 1320; First State
Bank v Williams, 143 Iowa 177, 121 NW
702; Bryan v Glan, 6 La Ann 740; Amherst
Academy v Cowls, 6 Pick (Mass) 427; Becker
County Nat. Bank v Davis, 204 Minn 603,
284 NW 789; Leach v Treber, 164 Ncb 419,
82 NW2d 344 (trouble, injury, inconvenience,
prejudice, or detriment to promisece}; Coast -
Nat. Bank v Bloom, 113 NJL 597, 174 A
576, 95 ALR 528; Cockrell v McKenna, 103
NJL 166, 134 A-GB7, 48 ALR 234; Mills v
Bonin, 239 NC 498, 80 SE2d 365; L. A.
Randolph Co. v Lewis, 196 NC 51,.144 SE
545, 62 ALR 1474; City Trust & Sav. Bank
v _Schwartz, 68 Ohio App 80, 22 OQhioc Om
176, 39 NE2d 548; First Nat. Bank v Box-
ley, 129 Okla 159, 264 P 184, 64 ALR 588; -
Van Bebber v Vechill, 166 Or 10, 108 P2d
1046; Camphbell v Jefletson, 296 Pa 368, 145
A 912, 63 ALR 11B0; Shayne of Miami, Inc.
v Greybow, Inc, 232 5C 161, 101 SE2d 486. _

A wvaluable consideration in the zense of
the law may consist either in some right,
interest, profit, or benefit accruing to onc
party, or some forbearance. detriment. jor.
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§ 217
promisor, the promisee or any other person has done or abstained from doing,
or does or abstains from doing, or promises to do or to abstain from deing,
something, the consideration being the act, abstincnce, or promise.® Tt has
been said generally that to give a consideration value for the supporting of a
promise, it must be such as deprives the person to whom the promise is made
of a right which he possessed before, or clse confers upon the other party a
benefit which he could not otherwise have had.™

Consideration may be given to the promisor or to some other person. It
matters not from whom the consideration moves or to whom it goes. If it
is bargained for as the exchange for the promise, the promise is not gratuitous.”
Consideration need not move from the promisec,® and it need not be pecuniary
or beneficial to the promisor.® Consideration moving to the promisor may be
a benefit to a third person® or a detriment incurred on his behalf®
" Consideration is not always a fact question. ¥f all the facts concerning the

imue of consideration are without dispute, such issue becomes a question of
law®
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obligor,'® or a statute requiring the quantum of consideration to be weighed M
The adequacy in fact, as distinguished from value in law, is for the parties to
judge for themselves.®® It is ordinarily immaterial that the consideration for
a bill or note is inadequate as-compared with the amount of the order or prom-
ise,® or that the obligor, knowing the circumstances or having an opportunity
to inform himself, is disappointed in his expectations.™ .

Legal or valuable considergtion may be of slight value,™ or it may be a
trifling benefit, loss, or act,’® or it may be of value only to the promising party.”
It may be of indeterminate value,® such as property the value of which, is
incdpable of reduction to any. fixed sum and is altogether a matter of opinion,’®
the good will of a business® or an act which affords the promising party
pleasure or gratification, pleases his fancy, or otherwise merits, in his judgment,
his appreciation. However, it is obvious that in the case of a pecuniary or
property consideration, there is a more objective standard by which the law
can judge the nonexistence or gross inadequacy of value than in the case of

§ 217. Adequacy.

The law concerns tself only with the existence of legal consideration for a
bill or note. Mere inadequacy of the considcration is not within this concern,’
in the absence of fraud,’ mistake, undue influence,’ mental incapacity of the

by the other. Howard v Tarr (CA8 Mo)

261 724 561 (applying Ohio law); Gurrie v

Miss (Eng) LR 10 Exch 153; Sec 5Scth v -
Lew Hing, 125% Cal App 729, 14 P24 537,

15 P2d 190, which also sets forth a stat-

utory definition.

19. Becker County Nat, Bank v Davis, 204
Minn 603, 204 NW 789; Irvin v Lombard
Univensity, 56 Ohio 5t 9, 46 NE 3.

20, Westmont Nat. Bank v Payne, 108 N
133, 156 A 652. ’ o

*3. Shayne of Miami, Inc. v Greybow, In(:.:
232 SC 161, 101 SE2d 4856 {quoting Restate-
ment, Coxtracrs § 75(2)).

2. Flores v Woodspecialies, Inc. 138 Cal
App 2d 763, 292 P2d 626: Hance Hardware
Co. v Howard, 40 Del 209, 8 A2d 30.

3. Howard v Tarr {CAB Mo) 261 F2d 361
{applying Ohio law); Moriconi, v Flemming,
125 Cal App 2d 742, 271 P2d7182; Re Ber-
becker, 277 Il App 201; Kelley, Glover &
Vale, inc. v Heitman, 220 Ind 625, 44 NE2d
981, cert den 319 US 672, B7 L ed 1713,
€3 5 Ct 1320; Chick v Trevett, 20 Me 462;
Greenwood Leflore Hospital Com. v Turner,
213 Miss 200, 56 So 2d 496 Leach v Treber,
. 164 Neb 419, 82 NW2d 544; County Trust

Co. v Mam, 242 App Div 206, 273 NYS
597, afid 266 NY 330, 195 WE 190; Fimst
Nat. Bank v DBoxley, 129 Okla 159, 264 P
iB4, 64 ALR 398; Shavpne of Miami, Inc. v

© Greybow, Inc. 232 SG 161, 101 SE2d 406; i

Ballard v Burion, 64 Vi 387, 24 A 769.

4. Bromb-ld v Trinidad

Co.
{CAI) 36 F2d 66,

Texrt-

Nar. Tmvest.
71 ALR 512;

meyer ¥ Nordlund, 258 Il App 247; Green-
wood Leflore Hospital Com. v Tummer, 213
Miss 200, 56 So 2d 496; Coast Nat. Bank
v Bloom, 113 NJL 397, 174 A 576, 95 ALR
528; First Wat. Bank v Boxley, 129 Okla 139,
264 P 184, 64 ALR 588; Swansen v Sanders,
75 SD 40, 58 Nw2d 809; Barrett v Mahnken,
6 Wyo 541,48 P 202,

§. Brainard v Harris, 14 Ohio 107; Third
Nat. Bank & Trust Co. v Rodgers, 330 Pa
523, 198 A 320; Skagit State Back v Moody,
86 Wash 286, 150 P 425, LRAITIGA 1215.

6. Jones v Hubbard (Tex Civ App) 302 5W
2d 493, error el v e

7. Walker v Winn, 142 Ala 560, 3% So 12;
Poggetto v Bowen, 18 Cal App 24 173, 63
P2d 857; Smock v Pierson, 68 Ind 405;. Cen-
tral Sav. Bark v O'Conrvor, 132 Mich 578, 94

NW 11; Camphell v Jefferson, 296 Pa 368,

145 A 912, 63 ALR 1180; Bailazd v Burton, =~

64 Vit 387, 24 A 769; Good v Dyer, 137 Va

‘114, 119 SE 277; Hattens Estate, 233 Wis

199, 28B N'W 278.

8. Lorber v Tooley, 47 Cal App 2d 47, 117
P2d 421,

Inadequacy sufficient to shock the con-
science constituies in jtsel! a badge of fraud.
Harshbarger v Eby, 28 Idahe 733, 156 P
619; Woliord v Powers, 85 Ind 294; Haunon
v Fink, 66 Oklz 115, 167 P 1152; Rauschen-
bach v McDaniel's Estate, 122 W Vi 032, 11
SE2d 8352,

9. Shocket v Fickling, 229 5C 412, 91 5E
ad 207; Ranschenhbach v BeDoaniel’s Estate,
122 W Va G32, 11 SE2 8§32,

satisfaction of desire or fancy.!

10, Rauschenbach v McDaniel's Estate, mu-
Pra. '

11. Herbert v Lankershim, 9 Cal 24 408, 71
P2d 220 (statute providing thst moral obli-
gation iz consideration to the extent
of the obligation but no further).

i2. Philpot v Gruninger, 14 Wall {US) 570
20 L ed 743; Price v Jones, 105 Ind 543, 5
NE 683; Amherst Academy v Cowls, 6 Pick
(Mass} 427; Re Hore's Estate, 220 Minn 374,
19 Nw2d 783, 161 ALR, 1366; Ballard v Bur-
ton, 64 Vt 387, 24 A 769; Good v Dyer, 137
Va 114, 119 SE 277; Rauschenbach v Mc-
Daniel's Estate, 122 W Va 632, 11 SE2d 852
{purely a matier for the deceased maker to
have determined, and his estate must pay the

. note); Hatten's Estate, 233 Wis 199, 288 NW

i;g; Sheldon v Blackman, 188 Wis 4, 205 NW

There 3 no mule by which the courts can
be guided if they undertake the determination
;l 9‘:ut:h adequacy. - Wolford v Powen, 85 Ind

13. Littiegreen v Gardner, 208 Ga 523, 67
SE2d 713; Re Hore's Estate, 220 Minn 374,
19 Nw2d 783, 161 ALR 1366 {personal serv-
ices may constitute sufficient consideration
regardless of their economic value 23 com-
pared to the amount of the note); Miller v
McKenzie, 95 NY 575; Shocket v Fickling,
229 SC 412, 93 SE2d 203; Hatten's Estate,
233 Wis 199, 288 NW 278.

A note s valid as founded on sufficient
consideration where, for a loan of $1,500 in
gold coin, made at a time when that amount
of gold would be worth $2,500 in paper cur-
rency, the note was executed for $2,500, with-
out specilying in what kind of money it was
payable. Cox v Smith, 3 Nev 161. Compare
Turner v Young, 27 Ind 373.

Appreciation of the way in which medical
gervices are performed will support a note to
& docior for an amount exceeding what
weetd atherwies be  the valuz of scrvices.

Foxworthy v Adams, 136 Ky 403, 124 5W
38l. '

Valid consideration supporting a note need
not be of balanced value with the instrument.
Rauschenbach v McDaniel's Fatate, 122 W Va
632, 11 SE2d 832, .

14. Phiipot v Gruninger, 14 Wall (U3} 370,
20 L ed 743; Harshberger v Eby, 28 Jdako
753, 156 P 619; Smock v Picrson, 68
405; Hannon v Fink, 66 Okla 115, 167 P
1152.

15. First Nat. Bank v Trott, 236 1l App
412; Smock v Pierson, 68 Jud 405; Good v
Dyer, 137 Va 114, 119 SE 277.

Slight Yoss or inconvenience to the promisce
upon his entering into the contract, or like
benefit to the promisor, is decmed a valuable
consideration. Caropbell v JefTerson, 296 Pa
368, 145 A 912, 63 ALR 1180,

16. Ballard v Burton, 64 Vt 387, 24 A 769;
Good v Dyer, 137 Va 114, 119 SE 277,

. 17. Smock v Pienson, 68 Ind 403.

18, Price v Jones, 105 Ind 543, 5 NE €83;
Smock v Pierson, 68 Ind 403; Miller v Fin-
ey, 26 Mich 249; Sheldon v Blackman, 183
Wis 4, 205 NW 486.

18, MilHer v Finley, 26 Mich 249,

20. Harshbarger v Eby, 28 Idaho 753, 136
P 619 {business, property, and good will);
Smock v FPierson, 68 Ind 405 (even though
business proves unsuccessful).

In Magee v Pope, 234 Mo App 191, 112
SW2d 891, it was held that the practice and
good will of a physician was not a salable
item and did not constitute consideration and
the maker was entitled te cancellation of a

I note given therefor.

1. Wolford v Powers, 85 Ind 29%; Foxworthy
v Adams, 136 Ky 403, 124 SW 3B1; Hatten’s
FEstate, 233 Wis 183, 248 NwW 278B.
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18377,

1. 8., XX, 685); Guan v. Barry, 15 Wall.,
610 (82 U. S., X XI., 212); Walker v. Whitehead,
16 Wall, 314 (83 U. 8, X XL, ¥57).

A» 10 the position taken by the advocates of
the “bhomestead exemption,” Lhat the Siatesenn
exempt articles of necessity as sgainst anteced-
ent couiracts, and that the amount of the ex-
emption must necessarily be a matter of legisla-
tive discretion, w¢ must admit that there would
be great force in the second branch of this prop-
osilion, if the first were spund and couid be

successfully maintaived. But it s comp!e&eli.

answered by the cazes already herein cited.
Biate cannot minister, even to the most pressing
neoestities of her citizens, by impeiring the ob-
ligation of subsisting contracts, Whatever pow-
er a distinct civic community may have, in this
reapect, to the Biates of this Union it is prohib-
i by the erpress lapguage of the National
Conslitution. In our view, the true doctrine,
sustained by the great weight of authority fa,
that such property as was subject Lo execulion
at the time the debt was coatracted, must con-
tinue sybject to execution until the debt is paid,
80 loog as it remains in the hands of the debtor.
Mr, A, W.Tourgee,for defendant in error:
The remedy embraces everything that the
creditor may lawfully do or bave done, ia Lis
behsal, upon a violation of the conlract, All
that is included in & sult or action, from the is-
wue of process Lo the satisfaction of judgment,
* is a part and parcel of the creditor’s remedy. If
the term ‘*obligation” includes the whole of the

remedy, then any change in the conduct of sn|

action or the enforcement of a judgment which
tends, io any degree, to prevent, hinder, delay
or render in xny manner less apeedy sud effics-
cions, any part of the remedy, would be viola-
tive of Lhe constitutional inbibition.

2 Kent, Com., 88T; 8 Story, Com.. sec. 1393,
%6&: Sturgee v. Orowninshield, 4§ Wheat 122,

. 201; Mason v, Hails, 13 Whent., 870; Beers
v. Haughtion, 9 Pet,, 829, 858; (ook v. Moffat,
5 How., 818,

Agnin; if » creditor has a right to subject the
property of the debtor to the salisfaction of his
claim, he has the right to subject the whole of
it, not exempt at the date of his contract. Yet,
im Bronson v. Kinzis, 1 How., 313, Chsgf Jus-
#ics Taney, delivering the opinion of the court,
says:"*Undoubtedly the State may regulate the
mode of proceeding in ita courts at pleasure,
both s 1o past and future contracts. It may,
for example, shorien the periods within which
claims may be It may, I it think prop-
ex, direct that the necessary implements of agri-
culture or the tools of the mechanie, or articles
of pecessity in household furniture, like wear-
ing apparel, be niot liable to exeention on judg-

ents,”

m

This Ianguage has been seversl times cited
with approval.

Gunn v. Barry, 15 Wall,810(82 U. 8., XXI.,
212). .

There is o humean suebtility which can -dis-
tinguish between an exemption from execution
against the person, and an exemption from exe-
cution against property. Both are a part of the
remedy. If the Slate has power to exempt cet-
tain articles because they are necessaries, the
power to define what are necessaries must be
admitied. :

Epwakbs v. KEARZEY,

585-611

Courts of sotne of the States, which take the
broad ground that the reredy is not witkin the
obligation of 8 contract, to any cxten! what-
ever, and is, consequently, within the absolute
control of the State.  According lo these, it is
inconsistent to hold that the Siate canoot ex-
empt from exceution, property which the debtor
has nn undoubled right to scll or incumber, up
to the very hour of lien obtained by the creditor.

The most important of these cases are: Morse
v. Gooid, 11 N. Y., 281; Jacobs v. Smalloood,
63 N. C., 112: Il v, Kessler, 83 K. O., 487;

Sparks, 72 N. C., 288; FEdwards v. Kearzey, 15
N. C., 408.

The effect of what is fermed the homestead
provision of North Carolica, is not todeny the
creditor's right, but to reguiste the manner in
which il shall be enforced. 1t does not prevent
him frem holding his debtor liable, but eimply
says that & certain portion of the deblor's real
eaiate shall not be subject tosale during his life
por until the majority of his youngest child. It
is not so much for the ease and comfort of the
debtor, as {or the benefit of the Btate that it
was enacted; not to favor the debtor, but to
prevent the evils of almost universal pauperism.
The purpose of the provision is to prevent pan-
perism, ignovance and crime, by assuring the
citizen of & sufiiciency 1o prevent absolute want
during his lifetime; not for his sake nor to pre-
vent his credilor from having his due, bt be-
cause the public weal demanded that the scath
of the years of revolution should not fall upon
unprolected heads, and the State be burdened
with on unnambered host of hopciess paupers,
iu cunsequence. -

It affects the remedy of Lthe creditor only in-
cidenull{‘. in the performance of a high public
behest, The safety and health of the Common-
wealth are above private right. The sacredoess
of privale property disappears before the im-
perices demands of public mecessity. When
lw:; rights sre in conflict, the grealer must pre-
wail.

See, Munn v. IL. (ante, TT); B. R. Co.v. Jowa
{ants, B4); Peik v. B. R Co. (ante, ¥7).

My, Justice Swayne delivered the opinion
of the court:

took effect on the 24th of April In thet yesr.
Bectiona 1 and 2 of article X., declare thetl per-
sonsl property of any resident of the Stats, of
the value of $300, to be selecied by such resi-
dent,shall be exempt from sale under execution
or other fins] process issued for the collection
of any debt: and Lhat every homeatead and the
buildingsused therewith, not exceeding in value
$1,000, 1o be selected h{ the owner, or, in Heun
shereof, at the option of the owner, any lot in
s city, town or villoge, with the buildings used
thereon, owned snd occupied by any resident
of the State, and vot exceeding in value $£,000,
shall be exempt in like manoer from sle for
the collection of any debt under final process.
On the 224 of Augusi, 1868, the Legisiature

nssed an Act which prescribed the mode of
ra)'ing off the homestead.and sctting off the per-
sonal property so exempted by the Constitution.
On the Tth of April, 1869, ancther Act was
passed, which repenied the prior Act, 20d pre-

Ahoen arn sortain decicions of the Supreme

scribed a different mode of doing what the prior

Garrett v. Chesre, 6% N O, 386; Wilion v, -

The Conaditution of North Caroline of 1868

6
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Act provided for, This Iatter Act hasnot been
repealed or modified.

hree several fudgments were ' recovered
sgainat the delendant io error: gne on the 15th
of December, 1963, upon & bond dated the 25th
of September, 1863: another on the 10th of Oc-
tober, 1868, upon & bond dated February 27,
1866; and the third on the 7th of Jasuary.1868,
for a debt due prior to that time. . Two ol these
judgments were docketed, and became liens
upon the premnisesin controversy oo the 18th of
December, 1868, The other one was docketed,

- snd became such lien on the 18th of January,

1869. When the debta were contracted for
which the judgments were rendered, Lhe cxemp-
tion laws in force were the Acts of January 1,
1854, and of February 16th, 1850, The Arst-
cumed Act exempted certmin enumerated ar-
ticles of inconsidersble valne, and ** such other
property aa the freeholders sppointed for that
purpose might deem necessary for the comfort
and support of ihe debtor's family, not exceed-
ing in value $50, at cash valuation.” By the
Act of 1859, the exemption was extended to
fifty acres of land in the country, or two acres
in & town, of not grester value than $500.

On the 224 of Janusry, 1468, the premisesin
controversy were duly set off 10 the defendaot
in error, hs a homestead. © He had no other real
esiate, and the premises did not exceed $1,000
in value. On the 6th of March, 1869, 1besher-
Iff, under executiona issued on the judgments,
sold the premises to the plaintiff in ervor, sad
thereafler execuled to him s deed in due form.
The regulerity of the sale is not contested.

The Act of Aungust 23 1868, was then in
force. ‘The Acts of 1854 and 1850 had been re-
pesled,  Wilson v, Sparks, 72 N. C., 208, No
peint is made upon these Acts by the counsel
upon either side. We aball therefore, pass them
by without further remark.

The plaintiff in error brought this sction In
the Haperior Court of Granrille County, to re-
cover possession of the premises so s0ld and
conveyed to him. Tbat court adjudged that
the excmption created by the Constitution and
the Act of 1858 protected the property from lia-
bitity under the judgments, and that the sale
and wnvesanee by the sheriff were, therefore,
void, Judgment wes given accordingly. The
Bupreme Court of the State affirmed the Judg-
ment. The plaintiff in error thereupon brought
the case here for review. The only federal
question presented by the record is, whether the
exemption wxs valid an regurds contracts mede

the adoption of the Constitution of 1863,

The counsel for the plaintiff in error insista
npon the negative of this proposition. The
counsel upen the other side, frankly conceding
several minor pointy, maintains the affirmative
view. Our remarks will be confiped to this sub-

The Constitution of the United Btates de-
clares that *No State shallpass any * * ® law
Impairing the obligation of contracts.”

A contract is the agrecment of minds, upon
¢ enfficient considerstion, that something speci-
fied shall be doce, or akall not be done.

The lexicel detinition of **inpair” is *to make
worse; to diminish in quantity, value, excellence
or strengti; to lessen in power: o weaken; to
enfeelic; 1o deteriorate. "— Wehster, Dic.
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**Obligation ™ is defined to be * the act of
obliging or Linding; that which obligates; the
binding power of & vow, promise, oath of con-
truet,” ete.  Webster, Dic.

* The wotd ia derived from the Latin word
obligatio, tying up; and that from the verb obligo,
to bind or tie up: to engage by the lies of &
promise or onth, or form of Iaw; and obligo is
compounded of the verb ligo, to tie or bind fast,
and the preposition ob, which is prefixed to in-
creast its meaniog.” Blair v. Williama, 4 Litt.,
85, and Lapsley v. Brashears, § Litt. 47, [Opin-
ion in wbove cases, 4 Liu,, 85].

The obligation of & contract includes every
thing within ity obligatory acope. Amongthesa
elements nothing is more imporignt than the
means of enforcement. This is the breath of
its vital existence. Without It, the contract, as
such, in the view of the law, ceases to be, and
falls into the class of those ** imperfect obliga-
tions,” a3 they are termed, which depend for
their fulfillment upon the will and conscience
of those upon whom they rest. The ideas of
right and remedy are inseparable, * Want of
right and waot of remedy are the same thing.™
1 Bac. Abr., tit. Actioos in General, Jetter B,

In Fon Hoffman v. Quincy, 4 Wall,, 535 {T1
U. 8, XVIIL, 408], it wassaid: " A statuts of
frauds embracivg pre-existing parcl contracts
pot belore required (o be in writing would affect
its validity. A statute declaring that the word
ion’ should, in prior as well as subsequent con-
tracts, be held to mean half or double the weight
before prescribed would affect its construction,
A. slatute providing that a previous contract of
indebtment may be extingulshed by a process
of bankruptey would involve ita discharge; and
& statute forbidding the eale of any of the debt-
or's property under a judgment upon such acon-
tract would relate to the remedy,"”

it cannot be doubted, eitber upon principle
or suthority, that each of such laws would vio-
Iate the obligation of the contract, and the lnst
not less than the first, - These propositions seem
to ua loo clear to require discussion. it is also
the settled doctrine of this court, that the laws
which subsist at the time and place of makin
& contract egter into and form s partof it, as i
they were expressly refeired to or incorporated
in jta terma. This ruls embraces alike those
which affect Its validity, construction, dhc]nr‘e
and enforezment. on Hoffman v. Quincy
{supra), MeCracken v. Hayward, 2 How., 608,

n Greeny, Biddls, 8 Wheast., 1.this courtaald,
touching the point here under consideration: 13
le no answer, that the Acts of Kentucky now in
question are repulations of the remedy, and not
of the right to the lands. If thess Actaso change
the nature and extent of existing remedies es ma-
terially to iropair the rights and interestaof the
ownet, they are just as much a violation of the
:cor':spt:"!! »3 if they overturned his rights snd tn.

“One of the tests that a contimct has been im.
gnlrEa I8, that its value has E{ [egmlunon been
tminished, tianol 1he Constifulion to

lmnmrea &t B.“. THIS ja not Roueslion ol d

epree

of manoer or cause, bt of encroaching in ‘“ﬂ".’{
spect 08 118 obligaiion—Jdispensibg ®ih sny

art of its force.” BE. v _Sharp 6 How, 30L.§
It7s 10 be understood Lhat the encroachment

thus denounced must be material. i1 it be oot
an L K,
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material, it will be regarded as of no account.
These rules are axioms in the jurisprudence
of this court. We thiak they rest upon a solid
foundation, Do they not cover this case; and
are they pot decisive of the question before us?
We will, however, further exnmipe the subject.
It isthe established law of North Carolina that
alay laws are void, because they are in conflict
with the national Constitution. Jacobs v. Small-
wood, 63 N, C., 112; Jones v. Chitienden, 1 L.
Repos. (N. C.), 385: Barnes v. Barnes, 8 Jones,
L. 366. Thia ruling is clearly correct. Buch
laws change » term of the contract by post.
pening the time of payment. This impairs its
obligation, by making it less valuable o the
itor. But it does this solely by operating
on the remedy. ‘The contract is not otherwisa
touched by the offerding law. Let usnuppose
a case, A party recovers two judgments—one
against A, the other against B—each for the
s of $1,500, upon s promissory note. Each
deblor has property worth the amount of the
judgroent, and no more. The Legislsture there-
after a law declaring that all past and
futare judgments shail be collected *‘in four
equal annus! installments,” AL thesame lime,
another law is passed, which exempts from ex-
tcution the debtor’s property to the amount of
£1,500, The court holds the former law void
snd the Jatter valid. Isnot anch a result a legal
solociam? Can the two judgments be reconciled?
One law postpones the remedy, the other de-
stroya it; except in the conlingency that the
deblor shall acquire more property—a thing
that may not occur snd that cannot occar if he
dla before the acquisition s made. Both laws
Involve the eame principle and rest nn the same
basls. They must stand or fall togetber. The
ooaceavion that the former is invalid cuts away
ihe foundation from under the latter, If a State
mey slay the remedy for one fixed period, how-
aver short, it may for another, however long.
And if it may excropt properly to the amount
bere in question, it may do so 16 aoy amount.
This, as regards the mode of impairment we are
ering, would sbnul the inhibilion of the
Copstitution, and set at naught the salutary re-
%on it was intended to impose.
power to tax involves the power to de-
sroy. McCulloch v, Md., 4 Whesnt,, 418, The
power to modify at discretion the remedial part
of a contract is the same thing,
But it in sald that imprisonment for debl may
be abolished in all cases, and that the time
Praecribed by a statate of limitations may be

barbarism. Cooper'aJustinian, 658; 12 Tables,
Tab. 8, It has desceaded with the stream of
time. It is a punishment rather than a remedy.
It is right for fraud, bat wrong for misfortune.
It breaks thespiritof the boncst debtor, destroys
bis credit, which is a form of capital, and dooms
him, while it lasts, to helpless idleness. Where
there is no frand, it is the opposite ol s yemedy.
Every right-minded man must rejoice whea
ch a blot is removed from Lthestatute book.

ut npon the power of a State, even in this
ciass of cuses, sce the strong dissenting opinion
of Washingron J., in Mason v, Huile, 12 Whent.,
370,

8
L

Statutes of limitation are statutes of repose.
L~ LAV K S

Epwards v. KEARZEY,

!npﬂs;mmcnl for debt is a relic of ancient;
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They are necessary to the wellare of society.
The lapse of lime consiently carries with it the
meany of proof. The public as well as indi-
viduala are interested in the principle upon
which they proceed. They do not impeir the
remedy, but oply require its application within
the time specified. 1 the period limiled be vn-
reasonably short, apd designed to defeat the
remedy upon pre-existing contracts, which was
part of their obligation, we should pronounce
the statute void.  Otherwise, we should abdi-
cate the performance of one of our most ¥npor-
tant duties. The obligution of » contract can-
not be subatantially impaired in any way by a
state law. This restriction is beneficial to those
whom it restraios, &3 well as to others, No
commurity can have aoy higher public interest
than in the faithful performanoce of contracts
snd the honeat administration of justice. The
inhibition of the Constitulion is wholly prospect-
ive. 'The Siates may legisiste as 10 contracts
thereafter made, as they may seeit. It is on)
those in existence when the hostile law is

that are protected from its effect.

In Bronson v, Kinne, 1| How,, 811, the sub-
Ject of exemptions was touched upon but not
discussed, here a mortgage had been exe-
cuted in 1llinois. Subsequently, the Legisla.
ture passed s law giving the morlgagor a year
1o redeem afier sale under a decree, and requir-
ing the land to be appraised. and not to be sold
for leas than iwo thirds of the appraised value.
The law was held to be void in both particulara
a3 1o pre-exlsting contracts. YWhat ia said as to
exemplions is entirely obfter; but, coming from
an high a spurce, it is entitled to the most re-
apeciful consideration. The court, speaking
through ChicfJustica Taney, said:“*A Siste roay,
if it thinka proper, direct that the necessary im-
plements of agricultore, or the tools of the me-
chanic, or articles of necesaity in household fur-
vilure, shall, like wearing appnrel, not be lia-
ble to execution oo judgments. Regulastions of
this description have always been conridered in
every civilized community as-properly belong-
ing to the remedy to be executed or nothy ev
wvereifnly. according to its own views of pot-
icy and humanity.” He quotes with spproba-
tion the pns's;fe which we have quoted from
(Freen v. Biddle. To guard sgainst poasible
misconstruction, he iz careful 10 axy further:
*Whaterer belongy merely to the remedy fiay
be altered according to the will of the Stale, ?m-
vided the alterstion does not impair the obligs-
tion of the contract. But, if that efect is pro-
duced, it is immaterial whether it is dono by
acting on the remedy, or dircclly on the con-
tract itself, In either case, it is prohibited by
the Constitution.”

The leatned Chief Juatics seems Lo have had
in his mind the maxim *- De minimis,” etc. Upon
no other ground can any exemption be justi-

ficd. “-Policy und bumanity” are dangerons.
guides in ibe E:scussmn ol a leg

(112 "who [ollowa Qe far 18 apt 16 Lring back
the Wonns of error and delusios. The probibl.

dion contuins nd yuatification, and we have no
_iua:l:ml authoriiy fo interpolule any. Ourduty _
14 shiiply 16 execil® il . )

“—ﬁl:_re The Ticls ate undisputed, it Ia nlwaya
the duty of the court to pronounce the legal re-

sult,  Mereh, Bk, v, 5t Bk, 10 Wall,, 604 [77

al_prohosition.. |
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U. 8., XIX., 1008). Here there is no question i

of legislative discretion involved.  Wilh the
consiintutional prohibition, even as expoundcd
by the late Chisf Juslice, before us on cue hand,
and on the other the Siate Constitution of 1863,
aod the laws passed to carry oul jis provisioos,
we cannol hesitate to hold that both the latter
do seriously impair the obligation of the several
coniracts here in question. We nay, ns was
aajd io Guna v. Barry, 15 Wall, 822 [82 U,
8., XXI.. 214}, that oo ooe can cast his eyes
upot the new ekemptions thus created without
being at once struck with their excessive char
acter, and hence their fatal magnitude, The

© claim for the retrospective efffcacy of the Con-

stitution or the laws cannot be supported, Their
validity as 10 contracts subsequently made ad-
mits of no douht. Bronson v, Kinzic, supra, .
7 Theé hislory of the National Constilution
throwsa stroog light upon thissabject. Between
the close of the War of the Revolution and the
adoption of that insiroment, ypprecedented
pecuniary disiress existed throughout the coun-
tr

Y.

*“The discontents and unessiness, arising in 5
great measure from the embarrassment in which
& great number of individoals were ipvolved,
conlinued lo become more extensive. At length,
two irear. partics were formed in every State,
which were distinctly marked, aod which pur-
sued distinet objects wilh systematic arrange-
meat.” 5 Marshall. L. of Washington, 75. One
party sought to maintain the inviclability of
contracts, the other to impair or destroy them.
*“The emission of paper mopey, the delay of
legal proceedings, and the suspension of the col-
lection of Ltaxes, were the fraita of the rule of
the latter, wherever they were completely dom.
inant.” &5 Marshall, L. of Washington, 56.

*“The system called justice was, in some of

the States, ini%uily reduced to elementary prin-
ciptes, * * In some of the Siales,
creditors were treated as outlaws, Bankrupts

were armed with lega) nuthority to be persecu-
tors and, by the shock of all confidence, sociely
was shaken 1o its fouodations.” Fisher Ames’
Works; ed. of 1859, 120,

*“Evidences of acknowled
public would not command in the market more
than oue fifith of their nominal value. The
bonds of solvent men, payable at no very dis.
tant day, could oot be negotisted but at s dis-
count of thirty, forty or filty per cent. per an-
#um, Landed property would rarely command
sny price; and sales of the most common arti-
cles for ready money could only be made at
enormous and ruinous depreciation.

Buate Legislatures, in loo many instances,
yielded 10 the necessities of their constituents,
and passed laws by which creditors were com.
pelled to wait for the paymenl of their just de-
mands,on the tender of security, or to 1ake prop-
erty al a valuntion, or paper money falsely pur-
porlingto betlerepresentative of specie.” Ram
sey, Hist, U. 8., 77.

*TheeHecis of these 1aws interfering between
deblors and eredilors were extensive. They de-
atroyed public credit and eonfidence betivern
man and man, injured the moruis of the people,
eod in many instences insured and REETivated
tho ruin of the unlurlunate debrors for swhose
temporary relicf they were brought furward,”
2 Hamsey, Hist. 5. (0, 429,
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Besides the large issues of continental money.
nearly all the States issued their own billy of
credit,  In many isstasces the smount was
very large. 2 Phillips” Hist. Sketches of Am.
Paper Currency, 29. The depreciation of both '
became enormous.  Quly cone per ceot, of the
‘*continental money™ was assumed by the new
goverament, Nothing more was ever paid upon
it. Act of Aup. 4, 1700, sec. 4. 1 Siat, at L.,
140. 2 Phillips” Hist. American Paper Currency
194. It is peedless to trace the history of the
emissions by the Stales.

The Tresty of Peace with Qrest Britain de-
clared that “*The ereditors on either side shall
meet with no lawful impediment to the recov-
ery of the [ull amount in sterling money of al?
bona fide debts heretofore contracted.” The
British Minister complsined enrnestlty to the
Awmerican Secretary of State,of violstions of this
gusranty. Twenty-two instances of laws in f
confiict with it in different States were specific-
ally named. 1 Am. St. Papers, pp. 195, 108
199, and 237. In South Carolina, *Jaws wera
passed in which property of every kind wea
made a legal tender in payment of debts, al-
though payable according (0 contract in gold
and silver, Othet lnws installed the debt, po
that of sums aiready due, only s third and after-
waurds only a ffth. was securable in Jaw,” 3§
Ramsey, Hist. 8. C., 428. Mnany other Stsies
passed lawsof a similar character. The obligs-
tion of the contract-was as often invaded sfier
judgment a3 before. The attacks were quite a3
common and effective in one way asin the other,
To meet these evils in their various phases, the
national Constitution declared that *‘No State
should emit bills of credit, make anything bug
gold and silver coin & legal teader in payment
of debts, or passany law * ® ¢ impairing
the obligation of coniracts.” Al these provis-
ions grew oul of previous abuses, 2 Curt. Hist
of the Const. 366, See alao the Federalist, Nos.
T and44. In the bumber last mentioned, Mr.
Madison said that such laws werc pot only for- X
bidden by the Constitution, but were '“contrary
to the first principles of the social compact, and
to every principle of sound legisiation.”

The treatment of the maiady was ssvere, bai

the cure was complete.
“Rasooner aid ?ﬁe-uew government Eg'm Tts

suspicious course than orderscemed 1o arise put
of confusion, Commerce and indestry awoke,
and were cheerful at their Isbors, for credit and
confidence awoke with them,. Everywhers was
the appearance of prosperity, and the only fear
was that ils progress was 100 mapid to consiot
with the purity and nimPIicIly of ancient man.
ners.” Fisher Ames' Works, supra, 122.

“Public eredit wasreanimated, The owners
of property and holders of money freely parted
with both, well knowing that no Future law
could impuir the obligation of the contract.” 2
Ramsey, Hist. sup. 433.

Chicf Justice Taney, in Bronson v, Hintis,
supra, speaking of Lire brotection of the remedy,
suid: It ix thiy protectisn which the clause of
the Conslitiztion new in question masnly intended
o secure.”

The point Gecided o Dart. (oll. v, Wooduward,
4 Wheat. 518, had not, it is belicved, when the
Constitution was adopted, occurred 1o anyone,
There is no trace of it in the Federadist, nor in

any other contempnraneaus pubilication. It wos
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" controveray induces ug 1o restale succinctly the
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Afirst made aud judicially decided under the
Coostitution in tkat case.  Iis novelty was ad.
mitted by Chicf Justice Marshail, bus it was met
and copclusively answered in his opinion,

We think the views we bave expressed garr
out the intent of contracts and ikeTotent of the
onstituiion,  Tht obligaliohof the [drer i

AP aced undér the saleguard of The Jatter, “No
Elate cau invade T, v@ﬂ"ﬁj"‘fzﬁﬁ.ﬁﬂ s Imeompe;
1gnt to suthorize sucl invasion. ~ Its position iy
impregpable, and will heso while the orzanic
lnw_of the nation remaios ns il 1. The trast
touching the suBjecl wilti wihiich this court s
charged s one of maguitude and delicacy. We
muost aiways be careful torec thet there isneither
pon-feasapce nor misfeasance on our part.

" The fmporiance of the point invoived o this

concivsions at which we have arrived, and

The remedy zubsisling ‘in a State when and
where a contract is made and is to be performed
is a part of its obligation, and any subseguent
law of the Hiate which so affects that remedy
as substantially 1o impair and lessen the value
of the contract is forbidden by the Constitution,
and is, therefore, void.

The judgment of the Supreme Court of North
Carolina i3 reversed and the cause will be re-
manded, with directions to proceed tn conformity
o thir opinion.

Afr. Justice Clifford, concurring:

1 concur in the judgment in this case, upon
the ground thal the Etntle Jaw, passed subse-
guent to the time when the debt in question was
contracted, 20 changed the nature sond extent
of the remedy for enforcing tbe payment of
the same ns il existed at the tivae a5 materially
to impair the rights aed interests which the com-
plaining party acquired by virtue of the contract
merged o the judgment.

here an approprinte remedy existy for the
enforcement of the contract atthe time it was
made, the State Legisiature cannot deprive the
party ‘of such a remedy, nor can the Legisla-
tare append 1o the right such restrictions or
conditions as 10 render ils exercise ineffectual
or upavailing. State Legisiatures may chenge
existing remedies, and substilute othersin their
place; and, if the new remedy is not unreason-
able, and will enxble the party to enforce bis
zights without pew and burdensome restric-
tlons, the party is bound lo pursue the new
temedy, the rule being, thal aitsie Legislature
may regulateat pleasure 1he modes of proceed-
ing in relation to past contracts as well as those
made subseguent to the new regulation. .

Exawmples where the principle is univeraall
mptedp may be givee to confirm the propoal-
tion. Btatutes for the abolition of imprison-
ment for debt are of that character, and a0 are
statutes requiring instrurments 10 be recorded,
and statutes of limitation.

All admit that imoprisonment for debt way
be abolished in respect to past contracts os well
as futurc; mod it is equally well scttled that the
time within which ¢ claim or ectry shall be
batred mny be shortencd, without Just complnint
from any quarter, Siatutes of the kind have
ofien been passed; and it has never been held

Fowanus v, Keanzey.

oun-GI1

perind allowed in the new law wasso short and
unreasoouble as to amount to 8 substantial de-
nial of the remedy to enforce theright. Ang.,
Lim., 6th ed., sec. 22; Jackson v. mphire, §
Pet., 280,

Beyond al! doubt, a Sisle Legisisture may
reguiate all such proceedings in its courts st
pleasure, subject only to the condition that the
vew regulation shali notin any mnterial respect
impsir the just rights of any party to & pre-
existing contract, Awuthoritics to that effect
are pumerous and decisive; and it is equally
clear that s State Legisiature may, If it thinks
proper, direct that the necessary implements
of agriculiure, or the tools of the mechanic, or
certain srticles of universal necessity in house-
bold furnilure, abatl, like wearing apparel, not
be liable to attachment and execution for sim-
ple contract debts. Reguiations of the descrip-
tion mentioned have alwnys been considered in
every civilized commubity »s properly belong-
ing to the remedy, to be exercised or not by
every sovereignty, according to its own views
of policy and humanity. . .

redilors a3 well as deblors kvow that tbe
power to rdopt such reguintions reside in every

Btate, to erable it to secure jts citizens from vn-~

just, merciless and oppressive litigation, sod
proicet those without other menns in their pur-
sults of Jabor, which are necessaty to the well-
being and the very existence of every commu-
nity.

Examples of the kind were well known and
universally approved both before and since the
Constitution was adopled, srod they are now 10
be found in the statutes of every Siate and
Territory within the bounderies of the United
States; snd It would be monstrous to hold that
every time tome small addition was made to
such exemptions, that the statute makiog it im-
prims the obligstion of every existing contract
within the jurisdiction of the Biate passing the
law.

Mere remedy, It Is agrecd, may be altered, at
the will of thg State Legislature, if the altern-
tion is not of a character to impait the obliga-
tion of the contract;snd it is properly conceded
that the slteration, though it be of the remedy,
if it materisily impairs the right of the party
to enforce the contract, is equally within the
constitutional jnhibition. jiticulty would
doubtiess sttend the effort to draw » line that
would be applicable In all cases between legit-
imate alteratiop of the remedy, and provis-
jons which, in the form of remedy, impair
the right; nor is it peceasary 1o make the at-
tempt in this case, a9 the courts of all nstions
agree, and every civilized community will con-
cede, that lJaws exempting necessary wearin
spparel, the implements of agriculture own
by the tiller of the 20il, the tools of the me-
chenic, and certatn articles or utensils of a
housebold character, universaliy recognized as
articles or utensils of pécessity, are a3 much
within the competency of a State Legistature
s laws reguiating the limitation of aclicus, or

lnss sholishing imprisonment for debt. Bron- *

son v, Hinrie, T How., 811 .
Expressions are cootatoed in the opinion of

the court whick may be construed as forbidding

a1 such humane legislation, snd it Is to exclude

that such an alieration in suck aslatute i?lg_upirgd

the conclusion that any such views hove my
T
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state the reasoos which induced me 10 reverse
the judgment of lhe state court.

Hr. Justice Hant.,
1 concur in the Judgment in this case, for the
reasons following:
ng the Coanstitulion of North Carolina of
1864, the personsl Pro;)erly of any resident of
the Biate, to the value of $£500, is exempt from
asle under execution: also a homestead, the
dwelling and buildings thereon, not exceeding

_In walue $1,000.

The debts in question were incurred before
The cour! now
holds that the exemptions are invalid. In this
1 copcur, not for the reason that any and every
exemplion made sfier entering into & contract in
invalid, but that the amount here exempted is
g0 large, aa seriously to impsir the creditor's
remedy for the collection of the debt,

I think that the law was correctly announced
by Chief Justice Tancy in Bronson v, Kinrie, 1

ow., 811, when he said: A Siate may, if it
thinka proper, direct that the necesssry imple-
ments of agriculiure, the tools ¢f & mechanic, or
articles of necessity in bousebold furniture, like

wearing appnre!, be not linble to execution oo
judgments.”

he princll;le was izid down with the Iike
lccurncgeby udge Denio, in Merse v. Goold, 13
N Y. 31, where he saya: ‘" There is no voi-
versal principle of law that every part of the
property of s debtor i liable to be seized {or the
payment of 2 judgment against him. * * * The
question is, whether the law which prevailed
when the contract was made has beep %0 far
changed that there does not remain a anbstan.

tial apd ressonable mode of exforciog it in the;

ordipary and regular course of justice, Takiog
the masa of contractsand the situation and cir-
cumsiances of debtors, as they are ordivarily
found to exist, no ove would probably ssy that
sxempting the team and household furniture of
& houseliolder Lo ke ammount of $130, from levy
ot execution, would directly affect the efticlency
of remedies for the collection of debts.” Mr.
Juatice Woodbury lays down the aame rule in
the Bk. v, Sharp, 8 How., 301.

In mﬁjudgment. the exemption provided for
by the North Carolia Constitution ia »o Jarge,
that, jo regard 1o the mass of contracts and the
situation and circumsiances of debtors as they
are ordinerily found to exiat, it would seriously
affect the eficiency of remedies for the coflec-
tion of debts, and that it must, therefore, be
held o be veid. .

Dissenting. Ar. Justice Haxlan,

Cited—sg UV, 5., 63;; 102 U, 6., 419 107 U. 8., 233, 750,
983108 1. 8., 85; 5 DI, 183, 213, 215, 4165 1 AL
£21; 64 Jod., 404, 609 > core.

COURTY OF RAY, Py in Err.,
LR
HBORATIO D, VANSYCLE.
{Sec 8. C., 8 Otto, 875-658.)
Mizsouri Constitution—estoppe! as to county bonds.
1. The section of tbe Conatitution of Missouri re-

Inting to munieipal subscriptions, 12 & hmitetion
vpoy Lha future povwer of the legislpture, and was

v e LULKT OF THE UNITED BTATES,

Ocr. Tenm,

lihg upplication Lo laws i existenee when the Con-
stitution wus sdopted.

Vo & county. oo Issviog Its bonds to = rall-
roud company, reccived pnyment therefor lnstock
of thre comnpany. which i continucs to hold, and has
pald iaterest on such bonds Jor scveral years, it is
estopped from repudinting the actd of its agenta ln
Issuing the bonds, as sgalost & bona Ade bolder

thereol.
{No. 216.]
Argued Feb. 8, 1875. Decided Apr. 15, 1878.

K ERROR to the Citcuit Court of the United
States for the Western District of Missourl.
Statement by Mr, Justice Harlan,

"Ehis was an_action by Vsosycle to recover
the smount due on various interest coupons at-
tached to bonds, issued in the year 1869, in the
name of the County of Ray, Missouri, whereby
that County acknowled itseif indebted to
the St. Louis and 8t. Joseph Railroad Compsny
in the sum of $1,000, which It promised to pay
to that company or bearer, al the American
Exchenge Back in New York, on the frst doy
of January, 1878, with 8 per cent. Interest, pay-
sble apoually, upon the presenistion and de-
livery of the coupons.

Each bond contsined these recitals:

“*This bond being issued under and puranant
to an order of the Couaty Court of Ray County,
made under the authority of the Constitation
of the State of Missouri and the laws of the Gen.
eral Assembly of the Siate of Missouri,and su-
thorized by a vote of th:e people of said County
at a special election held for that purpose.

1u testimooy whereol the ssid Couaty of Ray
has executed this bond, by the prestding jus-
tice of the County Court of aaid County, nnder
the order of said court, signing his neme there-
to, and by the clerk of said court, noder order
thereof, attesting the same, aund afixing thereto
the seal of said court. This done at 1he Town
of Richmond, County of Ray, aforesaid, this
secoud day of , 1868,

(L. 8.) C. W. NaARnaMoORE,
Presiding Justice of the County Court of Ray
County, Missouri,

©Altest: Geo, N, McOxx,
Clerk of the County Court of Ray County,
Missouri.”

Vansycle was a lawtul holder for value of the
boods, and received them witbout actual notice
or knowledge of any defects or irregularities In
their issue, .

The main facts connected with the issne of
the bonds, and out of which this suil arises,
cover & period of more than ten years, com-
mencing with the year 1858,

An Actof the General Assembly of the Biate
of Missouri, approved December b, 1859, and
smended Jaguary §, 1860, incorporated the Bis-
souri River Valley Railtoad Compsany, with
power to construct & rallroad from any point
on the North Missouri Railrond in Ravdolph
County, by way of Brunswick, fu Chariton
Coupty; thence, througk Carroll, Rey, Platte
and Clay Counties, to Weston, lo Platte Connty;
and authorized the conoty court of any county
In which apy part of such raitroad might be, to
subscribe 10 the stock of the company tn invest
its funds in such stock, and rsise the funds by
(ax to be voled by the lezal volers of thecounty,
in auch manver as the counly courl migh! pre-

scrlbt; for the putpose of payiog such stock, 1t

R



67
i7.

The general priucipléo stated above apply to the con-
stitutions as well as to the laws of the several states in-
aofar as they are repugnant to the Constitution and laws
of the United States.® Moreover, a construction of a stat-
ute which brings it in conflict with 2 constitution will
pullify it as effectually as if it had, in express terms, been‘
enacted in conflict therewith.1® : .

68
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unconstitutional statute, to the irreparable injury of a
party in his person or property. Rippe v. Becker, 56 Minn.
100, 57 N.W. 331, 22 L.R.A. B57. If a statute be unconsti-
tutional it is as if it never had been. Rights eannot be
built vp under it, and, if an executive officer attempts to
enforce it, his act is his-individual and not his official act,
and he is subject to the control of the courts as would be
2 private individual. Cooley, Const. Lim. 250; Ex parte

The Minnesota cases of Cook v. Jversorn and Staie v. Sutton
correctly set forth the binding effect of a constitutional pro-
vision. ) C

Young, 209 T.8. 123, 28 Sup. Ct. 441, 52 L. Ed. 714.
The pivotal question then is: Can the language of this
constitutional prohibition be fairly construed as except-

-

L. 0. COOKE ¥. SAMUEL G. IVERSON
108 Minnesota. Reports
P. 388
Reported in 122 N.W. 251 °
“Kvery officer under a constitutional government must
act according to iaw and subJect to its restrictions, and
every departure therefrom or disregard thereof n_mst sub-
ject him to the restraining and controlling power of the
people, acting through the agency of the judiciary; for
it must be remembered that the people act through the
courts, as well as through the executive or the legislature.
One depzirtment is just as representative as the other,

ing- therefrom the building by the state of free highways,
includmg bridges? If it can be, it is our duty so to con-
girue it. But it cannot be assumed that the framers of the
constitution and the people who adopted it did not intend
that which is the plain import of the language used. When
the language of the constitution is positive and free from
all ambiguity, all courts are not at liberty, by a resort to
the refinements of legal learning, to restrict its obvious
meaning to avoid the hardships of particular cases, We
must accept the constitution as it reads when its language
is unambiguous, for it is the mandate of the sovereign
power. State v. Sutton, 63 Minn. 147, 65 N.W. 262, 30

. L.R.A. 630, 56 Am. St. 459; Lindberg v. Johnson, 93 Minn.

267, 101 N.W. 74.

and the judiciary is the department which is_‘charged with
the special duty of determining the limitations which the
~law places upon all official action.”

1f a member of the executive department of the state is
subject to the control of the judiciary in the discharge of
purely ministerial duties, it logically follows that he is
subject to such direction if he is threatenmg to execute an

'STATE ex rel. B. W. CHILDS, Attorney
~ General v. JOHN B. SUTTON '
63 Minnesota Reports
P. 147
Reported in 65 N.W. 262
In treating of constitutional provisigns, we believe it is
the general rule among courts to regard them as manda-
tory, and not to leave it to the will or pleasure of a legis-
lature to obey or disregard them. Where the language of

?Gunn v Barry, 15 Wall fUR) 610, 21 L ed 212; Cohen v Virginia,
6 Wheat (US) 264,5L ed 25

10 st Nat. Bank 197 La 1067 3 So 2d 244; Gilkeson v
b ?J‘l;\;;ﬁggrpv Il?‘éo 222 Mo, 173, 121 5W 138, Peay v Nolan, 157 Tenn.
222, 7 SW 2d 815, 60 ALR 408.
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§ 594, Federzal reserve blnkn &8 ﬁerminrin for snd
finenl agents of Home Owners' Loan Corporation,
The Federsl Reserve banks sre suthorized, with
the approval of the Becretary of the Treasury, to
act ag depositaries, custodians, and fiscal agenta for
the Home Owners' Loan Corporation. (Apr. 17, 1934,
ch, 168, § 8, 48 Btat. §48.)

AborisHwzEnr oF Houx Owwrng’' Loan Cosporation

Por dissolution and abollshiment of the Home Owners®
Loan Corporaiton, referred to in ths cectlon, by aet June
30, 1083, ch. 170, § 21, 47 Btat, 124, see note undsr seotion
1489%f this title -

§395, Federasl reserve honks 2o deposiieries, custo.
dians and fireel agents for Commedity Credit
Corporation,

The Federal Ressrve banks are suthorized to act
as deposnitaries, custodians, and fiscal sgents for the
Commodily Credit Corporation. (July 18, 1843, ch,
241, § 3, 57 Btat, 586

TasrErEe oF FUNCTIONS
Adminietration of program of Commuodity Credit Corpo.
ration was traneforred to Secretary of Agricultirs by (044
Reorg. Plan No, 2, | BOK, eft, July 16, 1944, 11 F. R. 877,
B0 Stat. 1103, 8ss nois under seetion 713 of Title 18,
Commerse and Trade,

ExcerTions FRos Taaxarcx OF FUNcTIONS

Functious of the Corporations of the Department of
Agrieuiturs, the boards of directors and officers of such
corporations; the Advisory Board of the Commodity Credit
Corporstion) and the Farm Oredit Admiunistration or any
ageney, officor or atitliy of, under, of subjast to the supaer-
vislon of the Administration were oxcepted from the
functione of offlcers, egancies and employcss transferred
to the Becretrry of Agriculinure by 1953 Reorg. Plan Mo,
2, 11, ad. June 4, 1988, 1§ P, R. 3210, 67 Btat, 835, set out
s & tota woder aection 511 of Title 5, Exscutive Depart.
ments and Government OMesrs and Empioyees,

FEDERAL RESERVE NOTES

§ 411, Innuance to reserve banks; nuiure of obilgation;
redemption.

Federal reserve noles, to he issued at the discre-
tlen of the Board of Governors of the Federal Re-
serve System for the purpose of making advances
te Federal reserve hanks through the PFaderai re-
serve agents as hereinafter set forth and for no
- gther purpose, are authorized. The sald notes shali

be obligaiions of the Uniied States and shall be

receivable by all nationa! and member banks and

Federel reserve banks and for all taxes, customs,

and other public dues. They shall be redeemed in

lawfil money on demand atb the Treastry Depart-
ment of the United States, in the city of Washing-
ton, District of Columbia, or at any Federal Resarve
bank. (Dee. 23, 1813, ch. 6, t 16, 38 Btal. 205; Jan.
. 30, 1924, ch. 6, } 2 () (1), 48 Siat. 337, Aug. 23.
1935, ch, 614, § 103 (a), 49 Btat. 704

lurnr.ucm e TRET

Phrose “hereinefter set forth™ e from aection 18 of the
Pederat Reserva Act, aot Dee, 23, 1813, Reference probably
meana aa set forth tn sections 17 et sef]. of the Fedsral
Reserya Aot. MFor distribution of tha sections in this
code sep hots under sectiom 324 of this title, and the
Tables.

CODITICATION

Beotion Ix comprissd of firat par. of section 18 of act
Der. 23, 1013, Pate. 3—4, B and &, T, 5—11, 13 and 14 of
section I8, and pars, 15-=18 of section 14, as added June
at, 1917, ch. 92, § 8, 40 8tat. 220, aro claszsifled {0 sestinna
419414, 415, 410, 41B—411, 380, 48 (o) and 447, resppg.
tively, of thia mlo.

\

Pege 1160

LY
Pn. 12 of zection 18, formerly classiBed to sectlion 422
of thia title, was repesled by sct June 28, 1634, ch. 784,
1 1, 46 Btat. 1225,
AMENOMRNTE
1034—Act Jon. 30, 1934, omitied pruvlnon pormlmng
redempifon in gold, from lust rentance,
CHAMGE oF Name
Act Aug. 73, 1038, clhienged the name of the Fedaral

Resorve Boned to Board of Governors of the Fsderal

Recervé Bystem,
Cross REFRRENCER

CQuold coinega discontinued, see section 318 of Title
31, Money and Finaupcs,

§ 412 AppHeation for notes: collateral required.
Any Fedoral Reserve bank may make application
to the local Pederal Reserve sgent for such smount
of the Federat Reserve notes hereinbefore provided
for a3 it may reguire, Buch application shall be
accompanied with a tender to the local Federal
Rererve agent of collateral in mmount equal to the
sum of the Federsl Reserve notes thus applied for
hnd lssued pursuant {o such application. The col-
lateral security thns offered shall be notes, drafts,
bills of exchange, or acceptances acquired under the
provisions of sections 82, 342—347, 347¢, and 372 of

| this title, or bills of exchange endorsed by & member

bank of any Federal Reserve district and purchased
under the provisions of sections 3498 and 353—350
of thiz title, or hankers' accebtances purchosed
under the provisions of said sections 348a and 353—
358 of thig title, ar gold certifleates, or direet obliga.
tions of the United States. In no event shall such
eollateral security be less than the amount of Fed-
eral Reserve notes appHed for. The Federal Heserve
agent shal) each day nolify the Board of Governors
of the Federal Reserve System of all 13sues and with-
drawals of Federal Iieserve notes to and by tha Fed-
ernl Reserve bank to which he is sceradited. The
said Board of Governors of the Federal Reserve Sys-
tem may at any lime cnll upon a Federa)l Reserve
bank for mndditional seeurity to protect the Federal
Reserve notes Issued (o it.  (Dee. 23, 1013, ch. 6, § 18,
38 Stat. 205; Sept. 7, 1016, ch. 461, 30 Stat. 754; June
21,1017, ch, 32, § 7, 40 Stat. 236; Feb, 27, 1832, ch. 58,
§3, 47 Btat, 57; Feb. 3, 1933, ch. 34, 47 Btat. 784;
Jan. 30, 1834, ch. 6, §2 (1) (2), 48 Stat. 338: Mar. 6,
1034, ch, 47, 48 Stat. 358; Aug. 23, 1935, ch. 614,
§.203 (n), 40 Stat, 704; Mar. 1, 1927, ch. 2b, 50 Btal.
£3; Juno 30, 1539, ch. 256, 53 Stat, 991; June 30, 1041,
ch. 264, 56 Stat. 305; May 25, 1943, ch, 102, 5T Stat,

\.85; June 12, 1045, ch. 186, § 2, 69 Stat, 237.)

CoBIFICATION

. Bection ia comptrised of second por. of section 18 of
et Dec. 23, 1013, Yor claesifiontion to thia title of other
pacagrapha of aeetlon 18, see note undsy sectlon 411 of
this titts,
ANEXDMENTS

104fiArt 0f June 13, 5944, sunbatituted *, or direct obll-
gations of the Unltent States.” for provieo following “gotd
ceriifieates” in Arst sentebce which limited period during
which direct obligations of the Unitod. Btates could be
accepted na coliatoral security,

1048—Act May 28, 1943, subsiituted “until Juns 30,
1948" for “until June 30, 1943, in proviso.

1941—Act Juna 380, 1941, subatisuted “until June 80,
1043 for "untll June 30, 1941" In proviso,

1938—Act June 30, 1809, substituted "until Junas 30,
1841 for "until June 30, 1938 tn proviso.

1#37—Act Mar, 1, 1927, extonded until Juns 30, 1930,
the period within which dirsot cbligations of the United

69
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the Beeretary of the Tressury under ssction 013 of
Title 31. Federnl Reserve notes so deposited shall
not be reisaued except upon eompllance with the

conditions of an original lasue. (Dec. 23, 1913, ch.-

8, § 18, 38 Stat. 387; June 21, 1917, ch. 32, § 7, 40
Btat, 736; Ang, 33, 1935, ch. 614, § 203(a), 4§ Biatk

704; Juna 30, 1281, Pub, L. 87-88, j 8(b), 75 Btat.

141.)
CopIrrcATION

Bection s compriesd of seventh par. of section 18 of ot
Dec. 33, 1913, Tor classification to thio title of other para~
graphs of sectlon 18, see mote under pection 411 of this
title. .

* AMEZNDMANTS

1081—Fub, L. 8788 provided for recovery of collstaral .

upon paymsat of notes of serise price to 1938 and remored
requiramsent of resorvé or redemption fund for sush notss.

Crmames oF Maxs

Act Aug. 28, 1028, changed the name of the Federsl
Reservs Bosrd to Board of OGoverncrs of the Pedersl
Ragsrve Bystem.

TraNGFER OF PUNCTIOND

All funections of all oftcers of the Department of the
Treaaury, and sll funetions of aif agencies and smployses
of such Department, wers transferred, with cortain sx-
ceptions, to the Becretary of the Treasury, with power
vested in him to authories their performance or tho per-
formanes of any of his functions, by any of such oficars,

agencies, and employses, by 1850 Reorg. Plen No, 26, 14 1, .

.3, eff, July 31, 1980, 18 P. R, 4038, &4 Btat. 1280, 1281, sat
out in note under section 241 of Title §, Executiva Depart.
ments and Government Offcers and Employess. The
Tressurer of the Unitsd States, referrad to in this section,
is an officer of the Tressury Department.

841 Cuutod{ sird eafe-keeping of notes loaued to and
coliateral depogited with reserve sgent.

All Federsl Reserve notes and all gold certificates
and lawful mioner lssued to or deposited with any
Federal Reserve sgent under the provisions of the
Federnl Reserve Act shall be held for such sgent,
under such rules snd reguistions as the Bosrd of
Qovernors of the Federal Reserve System ey pre-
geribe, in the joint custody of himself and the Fed-
eral Ressrve bank to which he is accredited. Buch
agent end such Federal Reserve bank ahell be Jointly
ilable for the safe-keeping of such Pederal Reserve

" notes, gold certificates, and lawful money. Nothing
herein contained, however, shall be construed to pro-
hitit & Federal Reserve agent from depositing gold
certificates with the Board of Qovernors of the Fed-
ersl Reserve Bystem, to be held by such Board sub-
ject to his order, or with the Treasurer of the
Unitad States, for the purposea authorized by Iaw.
(June 21, 1817, ch, 33, 1 7, 40 Btat. 338; Jasi. 30, 1924,
‘¢h. 8, § 2 (b} (#), 48 Btat, 339} Aug. 23, 1938, ch, 814,
$ 203 (a), 49 Stat, T4.)
Raymunces v TEXT

For distribution of the Federsl Reserva Act, referred
to In the text, I this cods, 208 seqtion 238 of this tille
and nots thereundsr.

AMENDMENTE

1994-Act Jan. 10, 1084, dropped the word “gold” whae-

svar it appoared béfors words “gold certificatss.”

OpaANGR OF Hame

Act Aug. 3%, 1998, changed the name of the Federal
Resarvs Board to Board of Governots of the Pederal
- Rasarve Bystam.

Taiwerm or PUNCTIONS

Al functions of s} ofcers of the Depariment of the
Trasaury, and sil funstions of all agencies snd smployen
of such Dapertivent, were tranaferred, with certaln ed-

TITLE 12.—BANES AND BANKING S §410

ceptiona, to the Secretary of the Trosgury, with power
vestad In him ¢2 guthorize their pseformancs or the per-
formanes of any of his functions, by any of such officors,
ngencies, and smployses, by 1950 Reorg. Plan No. 28, #11,
2, ¢f. July 31, 1950, 15 F. R. 4035, &4 Stat. 1280, 1281, %
cut In note under ssction 241 of Titla 5, Executive Dapert-

- menta and COovernment Oficore and Employsse. The .

Treasursr of the United Statea, referred to in this seotion,
is an officer of the Tressury Departmant. '

Cnoss REpragnem
Cold coinege diecontinued, pee section 315b of Title 31,
Eoney wnd Pinanee,

B 418, Printing of neten; denominstion and form.

in order to furnish suitable notes for circulation
&s FPederal reserve notas, the Comptroiler of the Cur-
rency shall, under the direction of the Becerstary of
the Treasury, cetse piatea and diea to be engrayved In
the best manner to guard sgainst counterfeits and
fraudulent alterations, and shsll have printed there-
from and numbered such quantities of such notes of
the denocminstions of 81, $2, 65, $10, $20, 850, §100,
$500, $1,000, $5,000, $10,000 a8 may be required to
supply the Feders! reserve banks. Buch notes shall
bs in form and tenor sa dirested by the Becretary of
the Tressury under the provisions of this chapter.
and shall bear the distinctive numbers of the seversl
Federal renserve banks through which they are lssued,
(Dec. 73, 1913, ch, 8, § 18, 38 Btal. 267; SBept. 28, 1918,
ch. 177, § 3, 40 Stat, 830; June 4, 1963, Pub, L. 88-36,
title I, § 3, 77 Btat. 54.)

Rarcaxnces ™ TEXT

In the criginal “this chepter” reads "this Act,” meening
the Federal Reserye Act, act Dec. 23, 1913, Jor diatribu.
tion of the Federal Reserve Act ln this oode, £es nots
undsr section 228 of this title, o

CODIFICATION

Bsotion la comprised of elghth par. of pectlon 14 of sat
Dec. 43, 1012, Por classification to this title of other
paragrephs of sectlon 14, sbe nots under poction 411 of
thia title. A
, : AMEMDRERTA

1083—Pub, L, 85-38 Inserted “81, ¢2," following “notes
of the denominations ef”,

ExcErrion As T0 TeAMGTE oF FUNCTIONE

Punctions vested by any provision of iaw in the Comp-
troller of the Currency, refsrred to in this section, were
not Included in the transter of funhctions of officers, sgon-
cisa and smployees of the Department of the Tresaury w
the Secratary of the Traasury, mads by 1050 Reorg. Plan
Mo. a8, § I, sf. July 31, 1080, 16 FF. R. 4930, 84 Biat. 1280,
get out In nots under section 341 of Titie 8, Executive
Dapartments and Government Oficers and Employsss.

g 419. Place of deposit of notes prior to delivery to
banks.

When such notes have been prepared, they shali be
depoaited in the Tressury, or in the designaled de-
positary or mint of the United Btates nesrest the
place of butiness of each Pederal ressrve bank and.
shall be held for the use of such bank subject to
the order of the Comptroller of the Cutrency for
their delivery, as provided by this chapter, (Dec. 23,
1913, ch. 8, § 18, 38 8tat, 267; May 29, 1920, ch. 214,
1, 41 Btet, 854.)

Rxrsszwces Ix Tixr -

In the original "this chapter” reads “this Act” meaning
the Federsl Recerve Act, ot Dec. 13, 1913, For distriba-

. tion of the Federal Reserve Aot In thia oods, 3¢ note

under ssction £29 of this title.

I

0L
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Coprriearton
Esction Is compriesd of ninth par. of sectlon 19 of act
Dec. 23, 1913, Por classification to thie title of other
peregraphs of saction 14, sss note under section 411 of
this title.

E2cerfion as 1o Tranermm oF PoncTions
Punctione vested by any provision of iaw in the Oomp-

troller of the Currancy, referred to in'this section, were

not included in the transfer of functions of afficers, agen-
cies and empioyees of the Department of the Treasury to
the Becretary of the Tressury, made by 1050 Reorg, Plan
No. 26, 1 1, off, July 31, 1080, 18 P. R. ¢535, &4 Btat. 1280,
2et out in note under gectlon 241 of Title 5, Executlve
Departments sn_d Government Oficers and Fmployess.

8§ 420. Control snd directlon of piates and dies by
comptrolier; expense of fsone and retirement of
notes paid by banks,

The plates and dles to be procured by the Comp-
trolier of the Currency for the printing of such eir-
culating notes shall remnin under his control snd
direction, and the expenses necessarily incurred in
executiftg the laws relating to the procuring of such
noles, end sll other expenses Inecidental to their 3sue
and retirement, shail be paid by the Federal reserve
banks, and the Board of Governors of the Federal

. Reserve Bystém shall Include in ity estimste of ex-

penses levied mgainst the Federal ressrve banks a

sufficient amount to cover the expenses provided for

in sections 411—416 rnd 418--421 of this title, (Dec.

23, 1913, ch. 6, § 18, 38 Stat. 287; Aug. 23, 1936, ch.

§14, 3 203 (2, 40 Btat. 704.)

RavymEnNcEs 19 Texr

In the original “providad for in ssctions 411—418 end
418431 of this title" reade “herein provided for.”

CosTrIcaATION .

Bectlon 1# comprised of tenth par. of esction 18 of sct
Dec. 23, 1013, For cleesification to thia title of other
parsgrapha of section 16, s2e nots under seetion 411 of
this title,

OMAMNOR OF Nams

Act Aug. 23, 1928, changed the name of the Federal
Reserve Board to HBoard of CQovernors of the Pederal
Rescrve Oystem,

EXCEPTION ‘A8 TO TXANSTIR Oor FUNCUTIONS

Funetions vested by any proviston of law in the Comp-
troller of the Currancy, referred to in this sectlon, were
not included it the transfer of functions of oficers, agen-
cles and smployess of the Department of the Treaaury to
the Hecrstary of the Treagury, mads by 1980 Reorg. FPlan
No. 26, § 1, eff, July 31, 1080, 16 F. R, 4038, 84 Htat, 1280,
fet qut in note under section 241 of Titie 5, Executive
Departments and Qovernment Offtcers and Employase.

§ 421. Examination of plates and dies.

The examination of plates, dies, bed pleces, and so
forth, and regulations relating to such examination
of plates, dies, and 3o forth, of national-bank notes
provided for in saction 108 of this title, {5 extended
to Include notes provided for in ssctfons 411—418
and 418--421 of this title, (Dee. 23, 1913, ch. &, § 18,
38 Btat. 267.)

Rrrzaemcra 1N TEXT

In the original “provided for in sections 411—418 and

418421 of thim title” resds “hersin provided for.”
OoprricatioN

Bection s ecomprised of eleventh par. of section 18 of
st Doc. 23, 1213, For elassifiention to this title of other
paragraphe of soctions 16, see note undsr seotion 41l of
this titie. .

szi zizisepelfed. June 26, 1934, ch. 756, § 1, 48 Stat,

Beotlon, et Dee, 23, 1013, ch, 8, 18, 58 Stat. 267,
made permanent appropriatlons for printing notes be-
sldes sutherizing the use of certaln printing atock on
hand December 23, 19013. Bes saction 128 (b} of Title
31, Monsy snd Fintnes,

CIRCULATING NOTES AND BONDS BECURING
BAME

§ 441, Retirement of circulating notes by member
banke; application for asie of bonds seeuring cir
calation,

At sny time during a period of twenty years from
December 23, 1915, any member bank desiring to
retire the whole or any part of its circulating notes
may flle with the Treasurer of the United States
an application to sell [or its account, at par and
ncerued Interest, United States bonds securing eir-
culation to be retired. (Dec, 23, 1013, ch. 8, § 18,
a8 Stat. 248.)

CoptricaTioN

Bection Is comprized of first par. of section 18 of act
Deo. 13, 1613, Pare. 1 and 3, 4, 8, and T—2 of section 18
ars classifingd to sections 441, 443, 444, and 448—448 of
this title, respectively. Par, 6 of ssction 18, which wes
clasaified to section 448 of thie titls, was repealed by act
June 12, 1945, ch. 188, § 3, 80 Stat. 238,

TRANSFER 07 FUNCTIONG v

Al functions of ali oficers of the Departmsnt of the
Treasury, and all functions of all agencies and employees
of such Depsrtment, wers transierred, with certain ex-
ceptions, to the Secretary of the Tressury, with power
vezted in bim to suthories thelt performancs 9r the per-
formance of uny of his functions, by any of such officers,
fgencies, and smployees, by 1950 Reorg. Plan No. 26, 4§ 1,
2. e, July 31, 1040, 15 F, R, 4038, 64 Stat, 1280, set cut in
nots under gection 41 of Title B, Exectitive Dapertments
and Government Officers snd Employeen. The Tressurer
of the United Btates, referred to in thia aection, le an offi-
eer of the Tremsury Department.

§ 442, Purchaze of bonds by reserve banks,

The Treasurer shall, at the end of each quarterly
period, furnish the Board of Qovernors of the Fed-
eral Reserve System with a lst of such applications,
and the Board of Governors of the Federal Reserve
System may, In Its diseretion, require the Pederai
reserve banks to purchase such bonds from the
banks whose spplications have been flled with the
Treasurer at [east ten days before the end of any
quarterly period at which the Board of Qovernors
of the Pederal Reserve System may direct the pur-
chase to be made: Provided, That Federal reserve
banks shall not be permitted to purchase an ameunt
to exceed $25,000,000 of such bonds in any one year,
and which amount shall include bonda acquired
under sections 301-~308 and 341 of this title by the
Federsl reserve bank.

Provided further, That the Board of Governors
of the Federal Reserve System shall allot to each
Federal reserve bank such proportion of such bonds
as the eapital and surplus of such bank ahajl bear
to the aggregate capital and surplus of all the Fed.
eral reserve banks, (Dec. 23, 1013, ch. 8, § 18, 38
Btat. 268; Aug. 23, 1935, ch. 814, § 203 (a), 40 Stat.

704.)
Coptricarion
Bectlon ia comprised of second and third pars. of sec-
tion 18 of act Dee, 23, 1018. Por clessification to this titls
of other paragrapha of saction 18, se nots undar secticn
441 of this title, .

TL



§ 487 TR 11.-MONEY AN PINANCE

Trsmrrari
Ash Pen. 81, M50, oh. 88 58, 31 8wl 10
THees R

AD poits ot oofrentits of the United Buater io ke
fogal tomder for all debis, seb spotions 483 and 233 of dhls
ERie.

4 437, Qold eolns of United Biaten

The goid colns of the United Stetes ghall be o
lepak tender In ol paymenis st thelr nomingl veine
wiven a0t below ihe slanderd welghit and Bmit of
tolarancs provided by Isw for the single pless, and,
when redutsd in welghi below zech standard and
tRerance, shall be o legal tender ot valustion o pre.
portion to thelr aoiuel weighl. (B 2. § 3588

Eramiva gt
Aot Peb. 15 (978, ob, 131, § 34, 10 Slat. 4388,
fe-nt

Aopsition and use of gold in wRdstion of law o wube
jecd the poie to Forfeiture snd sublesd parion to pensliy
wpual to telew b velue of the gold. oo ssction #48 of
ginte sle.

AN soipe aid eurfencies of Uniled Bleiss 2 legsl lame
Sy, bes westious 483 end §F of sk Uil

ol eoinags discontinied and seisting gokd ooine withe
denwn o eircuiation, ses seotion ¥i5b of thiy tHls.

Sroviaions fequiring obiigations i be pagabls In pold
goecinrad ayained pullic poliey, soe mention 463 of this title,

1§58, Standerd sitver dellars; paid In siiver

Bliver dollars colped ender the Aot of Pebriary 38,
1878, oh, 30, 39 Bist. 25, 20, togeller wibh all sliver
Zollers coined by ihe United States, of Bie wolght
snd fneness prior fe the date of such Act, zhall be
8 Jegal tender, at thelr nominal wahse, Jor sl debls
snel dues public and private, sxcepl whers otherwiss
expreesy stipulsied in the conracl. Bui neihing
in thiz ssciion shall be construed to suihorize the
pawmant in silver of certifienles of deposid issusd
pruder the provisions of sections 408 and 433 of this
fithe, {Feb, 38, 187%, ¢h. 20 4 1 20 Blal 950

DoEEr A TION

Bactine i» from ihe fret ssotiom of ihe Bland-Alifson

Coinegy of Hllver Ank

Foegines of the originsl tent paiied hore provided for
the eoinags of sflver Solfers of the wwight of 430% graing
Tyoy of standurd siiver with the deviges and superacrips
tions penvided by set Jan. 1% E3T, b & B Htal 107 and
tor b purchase of bulllon to be aoined Into silver dodiare.
The provigion for the purchzss of buollion wae pepealed
by et Juiy 14, 1000, ok, 09§ 5, 20 Bisl. 200, The provie
glon for the volmags of silver dullars wos owmibied sa
supersedes of obaclate,

Coose REryspmisy

Al oodue and surrencies of {6z United Blales, incioding
Pesers! Bessree wies snd citenisiing ooles of Pedersl
Heserys DabEE nd banking saavctalions, ty be lagal tanaer
ror paymant of publle Sedts, public charges, takes, dutles,
and Gues. sos drntions 489 and 293 of e s

Cinilgstions payebis in any ooln pr surmoey whick at
the thme 43 » jemal tender natwithsianding » provision
tor payinent in 8 parilenier kind of eoln or survency, ses
aption 483 of this thls,

§ 458, Hubsidlary gilver colng. N

“The silver ¢oing of the United Steles In exiatence
Juns B, 1878, of sealiey denominations than § sisl]
be o legsl tender in slf surms not sxeceding 430 In fall
payiment of afl dusy public end private. {June B,
1579, e, 13,1 3, 01 Sist 82

DO
Prior to He tscorporstion ints thes Cods, this ssotion

rond sz folisws: “The present siiver eoine of the United
Bizdes o moaller denominztions hen ous doller shell

Paps 4549

harsadlor B & Jegsl tender in o1f pums pob wazesding Sen
dollars 15 Tuil peymemd of a¥ duss pudile snd peirate”
The Swentp-vent piecs, ihe solnagy of whith wie aue

thovieed By act Mar. §, 1875, oh. 143, § L, 38 a8, 475, wms

mede o Tgst dendse ot Ms sondnel value doF ARY pronunk
nob speesding fve dsiinrs in any one paymant. by milibe
3 af thab act. The wvd v repesiad by eef May 3 TS,
wls, 79, 9 Hat. 4%,

A5 velys aud sigreoees of e United Steles, inshsding
Federal Basarve notss and Sosuisting soeies of Pelerst R
servg baods sod Denking swociationg, to be ivgal tender for
paymaibt of pubtic deblte, pabile cherges, W, oo, snd
suse, whe settions 483 snd 821 of this ¥sle

§ 489, Minor esine. A

The minor poins of the United Siales shell b2 2
tepad tomder, alb thelr nominal velue for oy amount
nob awcveding 38 sents in any one pavment. (R B

§ ¥58%.)
e readmes

ast Pob. 18, 1878 eh 185 1 14,17 Bt 400,

Suons BerRaameEs
Al entee sl carreneies of the Uniled Bletes, neiudiog
Fraeral Baserve noles snd sivsulisting wmosss of Feders)
Beperve Banks ond banking sgsoststions; 1o be lagal lendsyr
for perment of publle debls, public cherges, teses, dashes,
e dues, oo pevlions 482 snd 825 of b Ytls.

§ 481, Commemerative tolns,
COMPIRATION

Beotion, making swriskn sowmeratsd eomenmmorative
esins Jegal tendsr, 1s vmitted o prsruied i vhew of seotion
18 of bl Ne dicontinuiog coinegs and Bainee of
conunstRorative colng under ko8 wRacisd prioy o Mar. 3,
wae, .

Bestton war froms eole AP, 38, 1804, ch. I383, 5 6. 3%
Btat, PN Juse 1, 1018, eb. #1, § 1,40 Bial. 604 May 0
1930, ah. PR, § 1, AT Siab. ARG May 10, IBSS cho 170 1 L
&5 Biat, 594 e 13, 1020, ch. 183, 1 1, 41 Stet £87; Mar &
$924, £h. 185, F L 43 Biab 135N Peb. 5 1032, b 48 42
Biat, 583 Jan, 36, IPE3, sh. 33, ¥ 5 43 Hist 1ITE Pl
5, 193 el 1134 1. 47 Btat, 1287 Ber. 1T, 1984, ob. 86,
B3, 43 Etat 23 Jan. b4, 1005 ok, T4 4 43 Bled VRS Peb.
24, 1845, ob. 507, B 13, 43 Sixt. 985, ¥86r Moy, § 1938,
oh. 487, § 4. 43 Bl 1984 ey 37, INGS, TR B0 3 L 88
Stad, S8 Mar 7, W28, eh 388, ) 4 4% Stab (98] Juos
$5, 5035, ch, B § 1, 45 Smab 149 May 8, 1934 eb. 345
§3 12, 48 Bisl @10 Mar 14, 1934 sh. 284 31 -3,
48 Brat. T 3ay 28, 1034, oh. 388, 8§ -4, 48 8laL, #an
June 31, 1934, ob, 808, B} f-—4, 48 Stat. 1209 May R 1034,
e, B8, §3 3-8, 48 Star. 1EH, 186 May 5 1935, b, 90,
§5 Dewd, #9 Btmt, 176 Jums & 1838, obi. 179, 40 Biast. B34
ey, 18, 1998, ah. 148, §3 158, 47 Biat $10E Mar. 00,
198, oh, 584, § 1--2, 48 Biab 13T Apr 14, 1008, oh 31
35 5—3. 48 Brab, 1204 May 8, 1334, obh. 300, 3§ 1--3.-40
Btas. 1987 May 8, 1990, of, 304, §F -2, 47 Siat. 1350 Bley
#, FOYE, of 835, §9 13, 40 Stad, 1263, 12830 May 15, B3,
e, 398, 35 Ted, 40 B2x 19TH; May 15, 1008 eh. 400, 31 1,
49 Bes, 7T, PITR: REsy 18, 1834, ohi, 408, 3§ I3, 49 Stal,
1389, 1353; Mar 38, 1038, oh. €88, 15 13, 45 Sian 1387,
1388 Juse 18, 1938, eh. BAS. 3% I--f, 40 St JE3N Juns
18, 1538, oh. 383, 3% 13, 40 Stat 132 Juns 15, 1034,
o, 588, §t I3, 4% Sial. 1534 Jeme 34, 1954, oho TES,
$§ L3, 4% Btal Bl Juma 3¢, 1938, sh, 838, §§ -3
40 Bt 10T Jupse 36, 1936, ok, 8F7, §3 18, 9@ Bt §OTY;
Jung 3, 95T, eh 8T 51 -8, B0 Stan. 308 Juns 38, 1697,
o, 384, 1§ 13, B0 Btal, 433, 893,

‘§ 482, Colng and correnciss, ' :

Al eoluns and currencles of the Dnlied States (n
eluding Foderal Reserve notes and oirctiating notes
of Weders] Bessrye banks and Batlonal banking asso-
slations? herstolore or hersaller coined or lasued,
shiall be Japal tender for sil debls, publle and private,
public charges, tazey, dutles, and dus except that
gold colms, when belvw the standard walght snd
Himit of folersncs provided by law for the sngls
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§ 51
many cases the absence of authority affords 2 strong presumption agains 1ts
having any kegad foundadon®® .

§ 50. Actions contrary to public policy and practical considerations.
it does not follow, from the general statement that there s no wrong without
& menedy, that & remedy s always obtainable in the courm Indedd, BT
sufficient for the maintenance of an acton 1o remedy & supposed wrong that
ta technical right of action exists, unless it is at the same dme practical, and in
the interest of sound government to permit the action to prevail’®  Practical
considerations must at times determine the bounds of correlitive rights and
dutics and the point beyond which the courts will decling to impose legal
Bability. ' Thus, because of their legal unity, actions between wﬁmmww.& and
wife were ordinanly barred at common law;¥ and considerntions of public
policy forbid the branging of actions against the state vr its subdivisions, excE
with s consent™  The maxim that there is no wrong withowt a remedy s
not applicable to acts which the wiritten law has declared to be rightiul,®
wspecially things not malum in se, suthorized by a valid act of the legistature
and performed with duc care and skill in strict conformity with the provisions
of the act.! Public policy abso forbids the mainteRance of any suit in 2 court
of justice, the trial of which would inevitably lead to the disclosure of matters
which the law ltsell regards as confdential, and respecting which 3t will net
aflow the confidence 1o be violated,?

g 5. mewﬁ based wpon plaintiff’s wrongful, fllegal, or bomoral scts or
eusinct.

It & universally recognized that any conduct or any contract of an illeyal,
vidous, or immooral nature cannot be the proper basis for a legal or equitable
proceeding® and the parties will be Ieft in the dilemma which they themselves
devised.®  The law docs pot permit one 1o profit by his own fraud or take
adwaniage of s own wiong of [0nd 207 claim on hie Bwn A r acqure
property by his own wrong, and no cowrt, particularly a3 court of eanity will
kend 158 axd 1o 3 party who grounds his action upon an immoral or jllegal act!

1%, Shearman ¢ Folland (Eag) 1319501 2
B3 43, 18 ALR2d 832,

1%, Pacifie Sream Whallng Co. v Liniied
Besser, 187 LB 447, 47 L od 253, 23 5 Ot
o g e £ e 1 o (68 8
18, Robertson v New Orlears & . N 3. Co. 5 G it v Misiateny, 302
358 Bt 24, 125 So 100, 59 ALK 118D, P o WE f10, 83 ALR j072] Rigns v

q,mmugwgrmmzmhmmmwﬁﬁq
7. Comutock v Wilson, 257 N¥ 283, 177 Drem 228 NG 85, 25 SE2d 466; Merit
WE 431, 75 ALR 676,

. ¥
Losey, 134 O B2, 240 P24 933; Smith «
i85, Sex Hussane Anp Wire (st od § 584},

Germanin ¥, Tne Co. 102 Or 569, 267 P
8. Ber Braves, Temwrroaves, anp Deoronp-
wwﬂnwﬁz%wmmw,

“wmm,nw\ﬁaxw&%a«w?m«wﬁmwﬂnbmmw%a
321, 74 A4 179; Langley v Deviin, 9% Wah

20 Fievach v BMilbrath, 122 Wi 647, 101

w&@&mummtquv«ﬁuﬁw,

4. Robenson v Varm, 224 By 56, 5 SWid
371s Fechowiak v Bisell, 305 Mich 435, ¢
Hwid 685, .

B Davir v Brows, 54 U5 429, 24 L »d 204,

¥71, 163 P 393, 4 ALR 32,

%wnﬁﬁém"cwﬁwﬂ,&wgmwmﬁwm
PR ;m ,M {Eng)

. Finnie v Wslher {£1AZ) 237 F 698, 3

1. Frarer v Chicage, 186 I 480, 57 NE ALR 834

oSS, me The Florida Amw%wﬁ« The Flotida) 101
2 : i tates, 103, . 3 3 Hunter v Wheate, 533
L &qmmwﬁ.,a ¥ United Suates, 57 US 105, 28 App DG 206, 209 T 601, 31 ALR 980; Ven.

ern U, Teleg, Co, v AeLanrin, 108 RM'n 173,
65 So TIB: Prasingion v Told, 47 NJ Ig

3. Midler « Miller {Ky} 206 $W3d 654, 63
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or an Hiegal contract! or whose conduct in connection with the transaction
upon whick his claim is based is Wegal or cfminal’ No action can be founded

upon acts which constituie a violation of criminal or penal laws of the state'

or upon one’s own dishonest, fraudulent” or tortious act or conduct,” or ups

his own moral turpitude.® [ Hence, an action will not lie to recover money
property which is the fruit of an employment involving 2 violation of law. -

where a recovery would haye to be 'based on the illegal contract} of 1 recover
back the consideration given for the maintenance of ilicit relations with the

defendant?®

' ) '
§ 5% — Where parties are in pani deficto,

The principle which precludes an action based upon the plaingfs wrongiul
irmmoral, or iMegal act applies where both plaintiff and defendant were partic:
to such act; there may be times when the objection that the plaintiff has broke:
the law may sound ill in the mouth of the defendant,’® yet, as 2 general rule
under the doctring of in pani delicto,’”” no action will e 1o recover on a clain
hased unon, or in any manner depending upon, a Irauduient, illegal, or HMOER

tansetion’ or contract’ 1o which the planul was & party.® Jiis & trite anc

Wik et et e - it

B Buwndard O Coo v Clark {CAZ NY)
183 Fad $17, cert den 335 US 873, 92 L ed
148, 68 5 O 801, 507,

®, Faleoni » Federal Depomit Tons, Comp. (CAS
Fa) 257 F2d 287,

There & me recorded instance where 2
eourt of law or of cguity hay glven sid or
eoenfort to one wrongdoer sgainst Ry fele
fow wrongdoer seeking & division of the jeol
wwuwmwuiw@k v Bissell, 305 Mich 486, 3 Hwid
GRS,

14, &w%ﬁ v Postal Teleg -Cable o, 187
Bis 118, 15 Sold 3917 DSt vV Suble,
B4 MM 355, 7T PH 141 Liovd v North

Carolion. B, . Co.. 151 NC.538, 66 SE 604y,

Swevens v albnark (Tex Civ Appl 109 3W
94 1106,

1. Pictare Plays Theatre Co. v Williamg,
75 Fla 356, 78 S0 €74, 1 ALR 1; D, I, Fel
wmeathal Co, v Northers Assur. Co. 284 1H
343, 120 NE 83, 1 ALR 802: Paltmore &
mm. qwm& F. Go. v Evane, 169 Ind 410, 82

IR, Talot v Seemsan, 1 Cranch {US) 1, 2
Loed 15,

13, Levy v Ransas City (CA8) 168 F 524
Pewlon v Ilineis OF Co, 316 M 415, 147
ME 485, 40 ALR §200.

14, Bovlnes Houling Co. » OGN, 231
Pless 498, 121 WE 411, 2 ALR 80%; Woodson
v Heophing, 35 Bis 171, 37 So 1000, 58 Se
288, Buck v Albes, 26 Vi 184 Lomon v
Grosskopl, 20 Wi 447,

Anactation: 1 ALR 908,

18, Hhl v Freeman, 73 Ala 200; Momartt v
Parker, 38 Ls Ann 385; Ouis + Freeman, 199
Blags 160, 85 NE ¥68; Plant v Elas, 186 NY
374, ¥% ME Y7 Dentor v English, 11 SCL
42 Mou £ MCY 53815 Lanbam v BMradows,

illaja). Nk ap A et

16, Western U, Tuleg. Co. v McLarels, 10
Biles 273, 66 80 738,

17, Gizpico Borthing o, v Ennls, 140 30
502, 106 50 97, 44 ALK 124,

18, Fumer v Wheste, 53 App DO 206, o
F 684, 31 ALR 980; Hearney v Webb, 37
HI 17, 115 INE 844, % ALR 1631; Re Brows
147 Kam 395, 76 P24 857, 116 ALR 101
{boldiog that such rule doms not spply whe
the ome complained of i an oficial of o
court, who seeks 1o yetain to hiz own o
wertain moneys he acquired by his officiad ny
—womthret) ; Bowlan v Loosford - 176 Okla $1)
34 Fid 666 {plaintfl attempting to recov.
damages from » mas who induced her to s’
init to an dperation whith produced 58 8l
tion where she was of full age snd volunta
ily sonsenied to the operation): Gulf, ©. & ¢
¥. R Co. v Johmon, 71 Tex 519, & SW 60

A court will not sxrend aid to either of o
parties to & priminal act or Luen to the
eomplaints against gach other, bt will leas
them whers their own nct hay placed ther
Stone v Freeman, 298 NY M8, 82 NED
571, 8 ALRZd 304,

18, Ring » Sping {OA2 WYY 148 Fid 63
160 ALR B71; Reilly v Chyne, 27 Ariz 43
234 P 35, 40 ALR 1003 Berks v Weodwa
125 Cal 119, 537 P 777; Western U, Tel. O
v Yoprt, 118 ¥ad 248, 20 NE 222 Geapi
Bottding Co. v Ennds, 140 Miw 382, 106

} 37, 4% ALR 124; Shom v Builion-Beck
0. Min. o, 20 Ltsh 20, 57 P 7720; Rolle
BMurray, 112 Vg 780, 72 5E 685.

Major v Canadian P.R. Co. 51 Ot L B

wmuw &7 DLE 341, 204 64 Can 50 367,
DLR 232

That which one promises so give for
Hegal or immorsl consideration he cam:
be cempeHed to pive, and that which he !
given on such 2 consideration he cannot
cover.  Dlatt v Elas, 186 NY 374, 79
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commenplace maxim that where parties are equally in wiong the courts will
not give one logal redres against the other but will kave them where it finds
thern!  Nether law nor equity interfores to relieve cither of the persons who
eagage in fraudulent transactony, against the other from the comseguences of
their own misconduct.”

Some cours bave applied the mie in pan delicie to wransactons with & public
officer or an official of the court,’ but mest take the position that the e docs
pot apply to provent maintenance of an action against public officers for the
recovery of money scquired by official misconduct®

However, iliegality B8 no defense when merely collateral 10 the cawse of acton
mied on;® one offender against the law cannot set up ad 2 defense to an action
the fact that plainiff was also an offender, unless the pardes were engaged in
thie zame ilegal transaction. It is only in such a case that the maxim, "in pari
delicto potior st conditio defendents et possidentls,” applies,? and not even then
when the plainiff’s uelawful participaton was innocent, being induced by
the frand of the defendant on which the action is based” Nor will a plaintiff
be barred of his acdon against the defendant by the fact that be has done
a wrong t¢ a third person’  Moreover, courts will grant relief against present
wrongs and to enforce existing m%w:ﬁ eithough the property involved was ac-
guircd by some past Hlegal ser® It s generally agreed, although there Is
authority o the contrary,’” that one who has entrusted another with money or
property Ior an flegal use or purpose may maintain an acton fo recover such
proparty or mopey so long as it has not been used by the person to whom it was
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VI DEPARTMENTAL SEPARATION OF GOVERNMENTAL
POWERS :

AL In Gruerat

£ 210, Principle of separation, geoeraliy.

in considering the nature of any government, it must be remembered that
the power existing in cvery body politic Is an absolute despotism; in constituting
2 govermment, the body politic distributes that power as it pleases and in the
quantity it pleases, and imposts what cheeks 3t pleases upon its public func-
wionares. The natural and necessary. distribution of that power, with respect to
individuoal securnly, s inte legislanve, exccuiive, and judicial GCpartments, i
B obvious, however, that cvery cOmmunily may make a porigct oF smperfect
separation and distribution of that power at its will.®

47, Halter v WMebraska, 203 835 33, 51 L od e the estsblishment of guzranting seguls-

given.

Eheee can be no recovery s between the
parths: o & contract made in wiolation of
& sstute, the viehtien of which s prohibited
by & penalty, shbough the ststote does pot
w?ggﬁn the contract void or expressly proe

ibit the wame. Sandage v Studebaker Bros,
Mg, To. 147 Ind 148, 431 WE 380,

Abthough 5 man may contract that a Datere
svend msy come o pais ower whith he has
ey, v only » lomited, powtr, including con-
tracks for the conveysnce of fand that he
dues wor owr, an sgreement that on iy face
vegusives an illegal se1, elther of the vontractor
@y o third persen, no moere impoes & Habiliey
o damages for nosperforimance than it cre-
sitmd an eguity teo cumpel the contrecier to

e Bage v Hamps, 215 U8 B8 30

od 147, 35 8 O 84,

B9, Ford v Caepess {OAT I0) 125 ¥24 284,
Druncaos v Dazey, 318 10 300, 139 NZ 495,

e Clark v United Busees, 107 US 3331, 28
L #d 181; Re Brown's Detate, 147 Kan 395,
4 P24 857, 118 ALR 112 Smith v Senith,
68 New $1, 208 P34 978

Anmatation: 118 ALR 1018,
& Ford v Caapers (CA7 IR} 198 T24 8B4,
3. Aunclafion: 115 ALR 1019, 10873

%. e Bylvesier, 193 Jowra 1329, 392 NW
42, 30 ALR 180: Re Brown's Esate, 147
- Kam 393, 76 P24 857, 136 ALR 12; Bee-

soan v Coskiey, 243 Mass 348, 137 NE 657,
26 ALR 82,

Annototion: 138 ALR 1073-.10%1.

8. Loughran v Loughran, 292 US 216, 78
Loed 1219, 54 S Oy 884, seb den 292 1S
$15, 7B L ed 1474, 51 5 Ot 461,

8. Wallsee v Caanen, 38 Ga 199,

T Dor ex dewm, Muichineon « Horn, 13
Iod 363: Yelohewitz v Clroewsld, 265 Mass
413, 184 NE 609, 67 ALR 529; Cooper v

Cooper, 147 Mass 378, 17 NE 892; Semsr v

Wegner, 150 Mich 388, 114 NW 224; Blowom
v Barrett, 37 NY 434; Morill v Palmer, 58
Mﬁ%m? 33 A 82%; Pollock v Suillvan, 53 W¢
, This piinciple B particulsrdy  applicable
in setonr for decsit in indeding snlawfyl
- eohabiuation by represertstions of a Jawiul
marriage.  See Anmotatiom: T2 ALRZD 936,

&, Langley v DevBn, 59 Web 173, 183 P
995, 4 ALE 42, Mata v Kawoules, 192 Wi
2127, 212 NW 281, 50 ALR 291,

8. Loughran v Loughesn, 287 U5 218, 78
Loed 1218, 54 8 € 8B4, reh den 282 US
615, 78 L =4 1474, 54 B Cr 861,

14, Lancaster v Awes, 103 Me 67, 88 A

5%3; Btone + Freeman, 798 NY 268, 52 MNEM
w%r B ALRD 304, .

Annetation: 8 ALRZI 314, §3; #18, £ 4.
11, Dheechober County v Wuveen (DA Fla)
145 B8 854, cert den 324 LS 881, 8% L ed
1437, 65 8 Ot 1078; Kaarney v Webb, 270
Bpinney, 76 Ban H% 91 P 787

Annotmilon: 8 ALRZD 312, 13 %17, § 5.

w 38 17, 115 NE 844, 3 ALR IB31; Ware v

E96, 27 % € 419 Columbur Pocking Oo v
Seane, 100 Ohie 50 283, 126 NE 291, 29 ALR
1429, avtld on anothrr point 108 Ohbde Bt 463,
140 ME 376, 37 ALR 1325 Stawe v Prer,
B0 W 449, 68 A 681 Siate ex wel Jarve v
Dagess, 87 Wash 253, 151 P 648,

Abzent congresvional action the s b that

-of ‘eniflormizy against Jocality; more accuries

by, the guestion B whether the stale inrerest
it outweighed by s navonal imtermt. Cal-
fornis v Zook, 336 US 725, 93 1, «d 1005,
BS & Ot 841, reh don 337 US 821, 93 L ed
1739, 6% 8 ¢ 1152,

The rght of the soveral stater e enace
legislation during the sience of Conpgrosr has
been repognized in remipect e puch zubless
ot

e fraobvency,  Bes Insovuvescy {1st ed

J§8)

wee $he pepralation of dealers in patented are
dicken. Ber Patewes {isted § 8).

- ghe reeital of he comsideration of notes
ghven for the price of patent righs, Woods v
Caed, 203 US 358, 51 Lood 218, 27 8 € 9%,

- the probibition for the we of the Unlied
Stater Rag for sdvertiing purpotes. Halter v
HMebraekn, 205 U5 34, 51 L od 898, 27 8 (s
418, alfg 74 Meh 757, 103 NW 294

445

tions, See Mmarrew {Isted 5 7).

e yegulativns whith regurd o the spred o
radlrond traing,  See Ranaoans,

e pepulations with regard 1o rate of trane
portation berween points within the bounda-
tizs of 2 state.  See Puape Uniarms.

— the rrection of bridges, dams, and other
nrgrinres consiituling obvtructions so nsvige-
tion or otherwire purtaining o navigation, Bee
Hicstwars, Stazets, anp Dumors (st ed,
Bajpors § 11} Warzas.

wew prilotape.  Bez Smirrine.

1%, Marpans L. & T, R. & 8 5 Co v
Tosrd of Hesith, 118 US 455, 30 L od 237, 6
5 Qo 1114

18, Mave v United Staves, 338 US 441, 87
Loed 1504, 83 8 Oy 1137, 147 ALR 761, reh
den 320 DA D10, 56 L od 489, &4 5 (1 27,

1. Compagnis Francaie de Nav. 8 Vapeur
v Swmte B of Heahh, 186 UZ 300, 46 L «d
1209, 225 G BL

And see § 150, supra.

2. Livingion v Moor, T Pat {UIB) 469, B
I, ed 751 {per Johnson, }.},
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A tharagweristic featare? and one of the carding!® and fundamental principles,
of the American constitutional system s that the governmental powers are
divided among the three départments of govermment, the legislative, executive,
and judicial, and that each of these is separate from the others® The principle
of separation ol the powers of government operates In % broad manner 1o con-
fine legistative powers to the legislature, executive powers to the executive
department, and those which are judicial in character to the judiciary® We are
not & parliamemtary government in which the sxecusive branch is alse part
of the legislature.”

It has been said that the object of the Federal Constitution was to entablish
three great departmnents of government: the Jegislative, the executive, and the
judicial departments. The first was to pass thie laws, the second, 1o approve and
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constitutional distribution of the powers of government was wade on the as-
sumption by the people that the several departments would be equally carclul
to use the powers granted for the public godd alone, the doctrine is generally
accepted that pone of the several departments is subordinate, but that all are
go-ordinate? independent® cocqual™ and potentially coextensive. The rule
15 generally recognized that constitutional resiraints are overstepped where one
department of government attempts to exercise powers exclusively delegated to
another;™ officers of any branch of the government may not usarp or exercise
the powers of either of the others,™ and, as 2 general rule, one branch of povern.
ment cannol permit its powers o be exercised by another branch

§ 211w As express or boplicd constitutional requirement

gxerute them, and the third, te expound and enforce themt

And zince the

3, Tryhubski ¢ Bellows Falls Hydro-Elestric
Oorp, F12 Vi, 20 A24 117,

4, Bloemer v Turner, 281 Ky 832, 137 8W
24 387,

. ODenoghue v hnied Stazes, 20% S
518, 77 L, =d 1358, 3% 5 O THY, Speinger v
Philippine Talands, 277 138 389, 72 L ed 845,
485 B {1 480, g W, Hampon Jr., & Do, v
United Btares, 276 138 394, 77 L od 624, 48
B €t 349; Bvamm v Core, 255 LS 245 64
Loed 887,40 & Ct 550, 11 ALR 519 Kilbourn
v Thewmpeen, 103 05 166, 26 L ed 3773
Fox » McDooald, 3101 Ala 51, 13 Bo 41§;
Hawhine v Gowernor, T Ak 5"71’3; Dieniver v
Lwnch, 82 Cale 302, 18 P24 507, 86 ALR
07 Srockman v Leddy, 55 Colp 24, 128 F
220 Morwalk Sowet B Cols Appeal, 89 Conn
576, 37 A 1080, 38 A 708; Florida Nat Dank
of Jacksonville v Bbmpaon (Fla) 59 8o 34 751,
33 ALRZd 531; Bornert v Green, 87 Fla 1007,
122 %o 570, 6% ALR 244; Re Speer, 33 Idabs
293, 23 Pid 238, BS ALR 1088; Peoskh v
hstly, 247 3 221 178 NE 888, 80 ALR 090;
Prople wx yel. Ruseh v White, 334 I 465,
156 NE 108, 54 ALR 1006 Greenfizld » Ruse
sef, 292 L 352, 127 NE 102, & ALR 1384;
Eifingham v Dys, 178 ¥od 336, 99 NE 1, error
dlomed 731 LIS 250, 58 L ed 208, 34 5 O 82;
Oiwvershiner v Sinte, 156 Ind 187, 59 NE 483;
Parker » Btase, 133 Ind 334, 33 HE 79
Stove » Barker, 115 lows 95, 85 NW 204
Flarris v Allzgany County, 130 AMd 4038, 100
& 3% Opinion of Justices, 279 Maw 6807, 180
ME 725, B} ALE 1099 Awway v Geend
Rapids B, Co. 211 Blich 592, 17% NW 130,
32 ALR 26: People v DhHokemon, 164 Miich
348, 179 MWW 199 Weto Unse, §8 Rleng 324,
22 P 428, 35 ALR 39%; Bearle ¥ Yerwen, 118
Heb 835, 228 MW 484, 68 ALY 257 Tywon
v Washvogion County, 78 MNeb 215, 110 MW
§34; Baratoga %%ings v Sxratops Uas, B Lo
& P Co. 198 125, 03 NL B%3: B
el Aty oLen v Kaighsy, 3168 NO 333, 53
SE 318; Re Minscapolis, S0 P & 5. S M.
R, Oo 30 ND X2, 152 NW S1E; Suee w
Blatedell, 22 NI 88, 107 NW 789 Riley »
Larwer, 163 Okds 283, 715 P24 856, 88 ALR
1018; Simpson v Hil, 128 Okly 26% 283 7
6%, 5 ALR 708; Boshin v Swmae, 107 Ol
272,233 P 300, 40 ALR 941 Wikon v Phila.
deipbia Schoed Der. 328 Pa 205, 195 A 80,

113 ALR 1401; Stnte ez peb. Richards v Whis.
man, 35 5D IHG, 154 NW J07T, errer dismd

241 US 643, &0 L od 1718, 36 8 it 4497

Langever v Miller, 124 Tex 80, 76 3W24
1025, B8 ALR 836 Tommier v Larlon, 1186
Fex 572, 296 W 1070; Prizvson v Graves
Ol Go, (Tex Ol App) 37 SW2d 357, afld
128 Tex 550, 98 SWId 781 Kimball » Oranw-
vitle Ciey, 18 Usah 358, 57 P 1; Sabre v Rur-
mnd R, Co. 86 Ve 347 85 A B33: Suase v
Huber, 129 W Vs 138, 40 5524 11, 160 ALR
g@&;,ﬂ%mu v Thompaon, 148 Wi 483, 137

Annotatisn: 3 ALR 451; 50 ALR 268,

The theory of our gowarnment i3 one of
seopration of powers. At Gon, ox el Copk v
CFReill, 280 Mick 548, 274 NW 443,

Char comstitution and fabrie of government
divide governmental powers foto thres grand
divisions snd probibit the assumption by these
exercising the powers of one of them of the
jusy powers of another.  Butler » Frinting
Comrs, 68 W Va 493, 70 85 119,

Ser Btare v Dates, 96 hiion 130, 104 NW
TO9, fur » pood discomion of the sourcs of
ihe doctrine wf the separation of the powers
of government

B, Morwalk Sweet B, Oo'zs Appesl, 69 Conn
B76, 37 A 1080, 30 A TO8; Swie v Warmmth,
22 La Ann 1 MeDren v Roberts, 83 M4
238, 43 A 35 Wrinht v Wrighy, 2 Bd 429
Wenhaee v State, B3 Feb 284, 91 NW 421
Henry v Cherry, 30 81 13,73 A 57; Siate
w Fleming, 7 Humph {(Tenad 132

Annotatien: 68 ALR 2868,

Neither the leghistve, swecutive, nor ju-
dhicial depariment of the federa]l government
can lawlully exercize any avthority bevond
the Bmits marked our by the Lonstitution,
2;(;2& ¥ Bandlord, 18 How (US) 303, 15 L o

8§E People v Tromaine, 285 WY 1, 21 HEWN

£ Martds v Humer, 1 Wheat {(US) 304, 4
L oed 87,

The difference between the departmens b
that the legislature makes, the execusive tane

Frequently, there appears in a siate constitution an cxpress division of the
powers of povernment ameng the throe departments;¥ and all persons charge

entes, snd the judiciary construes; the lawy
but the saker of the law may commit some-
thing 10 ithe diseretion of the other deport
mepte, Wayman v Southard, 10 Wheat (LS}
1, 8 L ed 253,

%, Hale v Suate, 55 Ohdoe B¢ 210, 45 NE 199;
Blatock v Johmnston, 1830 50 40, 155 3E 61,
5 ALR 1115, -

Bon § 213, infrs.

The Usited Staies Supreme Court has said
that #o far as their powers sre desived from
it Constiution the departrments way be ro-
garded se dndependent of cach other, but be-
youd that alb are subject to regolations by law
tomching upon the discharge of duties required
to be perlormed.  Ewvnnr v Gore, 253 LIS 745,
B4 L od 087, 40 5 Cc 530, 11 ALR 519
Hentdall v United Ssares, 17 Fer (UIS) 374,
# L oed 11015 Prople v McCullough, 254 3
9, 838 NE 156,

1%, Humphrey +« United Semies, 205 USRS
Ba2, 78 Lo od 1813, 5% 8 O 069,

32 Per Marstall, Ch, T, {hbom v Bank
«gé&{}niué Bintes, § Wheat {US) 738, § L od

13, Boedgran v Swmie, 7 Tex Crim 515,
150 5w e,

By reason of e distribution of powers une
der 3 comtisation, ssipgning fo the Jogisiae
ture and the judiziasy esch iz seporate and
digtioct funciions, éne depsriment is pol pers
milted 10 tranch upon the functions and pow.
ere of the other., Jiwie ex el Bushmoan v
Vandenberg, 203 Or 325, 776 P24 $32, 208
ad 344,

14, Swmte vz rel, Do Fresae v Leddie, 100
Blont 448, 50 P24 959, 101 ALR 132%; Stte
w Fabbrd, 98 Wash 207, 167 P 135

1%. Any fundamenimal or basic power necess
3YY 10 wevernmoni vannot be delegatod. Wik
son v Philadelphiy Sehool Dist. 335 Fa 235,
195 A 30, 113 ALK 140,

16, As 1o whether the Federal Coanuitution
reauires deparimental separation of state gov-
PR

avepr et nl veriem s sne A

37. Porier v Iovestors’ Svadicate, 287 US
346, 17 L oed 334, 3% 8 €0 132 (Montana
Constitution ) ; Abbott v MelNuw, 218 Cal 225,
22 P2d 510, £% ALR 1189 Re Banelle, 207
L=l 2232, 277 P OF25, 65 ALR 1497 Denver
v Lynch, 87 OGolo 107, 18 P24 807, 06 ALR
307; Stockman v Leddy, 55 Colo 2%, 128 F
220; Burnett v Greewe, 37 Fia 1007, 122 5o
570, 69 ALR 244; Swire v Atlantic Coast Line
. Co, 506 Fla 617, 47 S0 969 Re Sprer, 53
Pdshe 205, 23 P34 239, BB ALE 1006
Winter v BGarpevt, 332 I 411, 106 NE 113,
8% ALR 1398; People v Kelly, 347 13 221,
170 NE 898, 80 ALR §30; People ex regl.
Foasch v White, 334 11 465, 1606 NE 100, 64
ALR 1006: State v Shumaker, 200 Ind 715,
64 WE 403, 63 ALR 218: S1a1e v Barker,
116 fesws 06, £8 NW 204; Reuse v Johnon,
254 By 473, 28 &Wad 745, 70 ALE 1077,
Limte cx rel. Young v Bodder, 105 Me 91,
79 A 560 Jarris v Allegany County, 130
Md 406, 100 A 733; Re Opinion of Justices,
273 Mass 807, 180 WE 725, 81 ALR 1059,
Areniean Swte Bank v Jones, 184 Minn 493;
TG MW 148, 78 ALR IT0; University o
Missdssippt v Wauagh, 105 Mis 623, 62 50 82
affd 237 LS 539, 59 L od TE3L, 33 5 L
P Swmre v 1. ). Newman Lumber Coo 300
hilzz £02, 59 S0 923; Suie ez o) Vadley v
VWashburn, 167 Mo &80, 67 5W 592; Suie
¥ Field, 17 Mo 528 Bearde ¢ Yensen, 118
Meb 835, 776 NW 464, 68 ALR 257 Folimer
v Suate, 54 Neb 207, 122 NW S08; Tyson v
Washington County, 70 Neb 241, 116 NwW
&34 Stnre v Roy, 40 MM 397, 60 PId 616,
11 ALR 1: Sove exorel Dhachek v Watland,
51 ND 710, 201 WW 680, 3% ALR 1i6Y;
Riley v Cxrer, 183 Okls 262, 75 P24 666
53 ALR 1010 Simpson 10, 128 Qkla 269,
253 P 535, 56 ALR 700; Hepper v Oklaboma
County, 43 Okia 288, 143 P 4; Marrtaey
v Shipherd, $0 Or 333, 137 P 814; Sute v
Cieorge, 22 Or 142, 29 P 3535; Biyn v Mo,
Aride, 17 Or 640, 21 P 278; Lancever v
WMiter, 174 Tex BD, 76 SW2d 1015, 95 ALR
§i6: Union Cert. L. Iy Co. v Chowning, T8
Ter £33, 26 5W 982 Sume v Mauni, 35,
WoVa (79, I SE 207 Poblic Berv. Com. v
Crimshaw, 49 Wye 158, 53 P24 1, 109 ALR
534, Ser abe Biate ex rel Duthel o Woe
Tand BT NTY 70 20F NW GO0 39 AL R TIA0.
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with official duties under one of the .&nvwﬁwﬁnﬁg may be forbidden from
exercising any of the functions of another except as expressly permitted by the

constitution isell.?® A state constitutional provision that no person belonging

N

1o one department shall exercise the powers properly belonging to another is to
e strictly applied.® The constitution may, however, make it & duty for officers
of one department of the government 1o assist in the functions of another depart-
ment, and laws passed in furtherance of such acts are not violative of the doc-

trine of separation of powers.®

A constitutional sequirement with respect to the separation of the thres

Aepartsents of the governmant

held to refer to the state government and state officers,

which exists in & state constitution is geperally

and not o the govera

ment of municipal corporations or their officers.?

axﬁagwmﬁﬁmm&gwmmwmwxyg:ﬁ_
15; 75 L od 476, .

The origin of & constitutional provisdon de-
cresing » separation ol powess §s very well
Lnown, It fBret Found expression, at jeast
with clarhty and precision, in the writhup of
Montesguien, with which the members of the
Federal Comstirational Jenvensien of 1787
were fpmiling, sarly appeared in the erganic
faws of some of the states, and was adopied as
¥ bane prnciple In the Censtisudion’ of the
Unised Ststes 3n 1787, from which iz entered
ity the conmitutions of nearly 2l of the
swates, including that of Texas, both 23 a ve-

wbiic and as » state, Langever v biiller, 124

e B0, 76 SwWid 1028, 96 ALR B3G

18. Porier v Tovestor' Byndicste, 287 US
336, 7T Lo oed 354, 53 85 O 132 {Montana
Consiitution); Montgumery v Statg, 231 Ala
1. §63 S 365, 107 ALR 1394 Hawking v
Governor, 1 Atk 57 Abbons v MeMen, 218
Tl 235, 32 PR4 330, 8% ALK 1108 Rr Bar
welle, 207 Cad 227, 277 P 725 63 ALR 1457
Dienver v Lynch, 92 Cole 107, 18 P24 807,
BS ALR 907, Stockman » Laddy, 35 DOals 24,
1280 P 220; Flerida Nax Bank of Juchronville

Shopsen {Fin) 59 So 2d 731, 3% ALR24

A1y Burnett v Greene, 87 Fla 1007, 122 Be

&% ALK 244 Sinpleron » Suaie, 36 Fla
257, 21 Bo 21; RBe Speer, 53 ldaho 283, 23 F
24 730, 88 ALR 30U6; Winter » Harrent,
35% 38 441, 186 NE 1313, 83 ALR 1338, FPeo-
ple v Helly, 347 IR 221, 179 NE 893, 40
ALR BUO: Feepus v Marks, 321 X0 510, 1532

"ME 557, 46 ALR 560 31ate v Shnmaker, 204

Jud 76, 164 NE 408, 63 ALR 218 Smw v
TMoble, 118 Ind 350, 71 NE 294; Rowms v
Johason, 234 Ky 473, 28 BW2id 745, 70 ALR
0T Be Dennea, 3% Me 508; Harrdr v Ab
hepany County, 130 Md 488, 100 A 730 Re
Oiplaien of Tustices, 779 Masg 607, 180 NE
775, BI ALR 1059 Awmerican Stare Bank v
Jones, 104 Biopn 495, 732 NW 144, 78 ALR
T B ex el Hadley v Washbem, 187
Ma 680, 87 5W 392, Bearle v Yenspn, 118
Neb BI5, 226 WNW 404, 68 ALR 257 Fell
mer v State, 54 Web 217, 142 WNW 508 Buie
v Rov, 40 NM 3587, 60 P24 646, 110 ALR

C s Riey v Carser, 365 Olds 262, 25 P24 666,

53 ALR 10§5; Sirmpron v Hil, 178 Olla 269,
263 P B35, 56 ALR Y05; Hopper « Oklnhon
County, 43 Okla 208, 143 P 4; LUnion Coml

1. Ins o v Chowning, 88 Tex 654, 28 5W
982 Rimball v Grantville Gity, 19 1leah
368, 57 ¥ 1; Public Serv. Gom. v {Irinubaw,
49 Wye 158, 53 P2d 1, 10§ ALR $34.
Anmoration: 69 ALR 288, 267; 8% ALR
111578 1. ed 476,

A state comthutional providen thal ne por-
son or group of pergoms charged with the exe
ercise of powers property belonging 1o one of
she depariments of government dhall exerehne
any powsr properly belonging to gither of the
pthers establishes 2 government of laws ine
mead of 3 povernment of men, & government
in whith Jaws autherized v be made by the
Jegisintive branch sre equally bindisg upon
=1 citfzene, dncluding public officers and em-
plovers,  Springheld v Clouss, 358 Me 1238,
268 wWid 535

The plain meaning of stxtz consijtodional
provision: declaring that nelther of the three
deparimments of goveramemt shall  exercbe
powers properly befonging 1w either of the
others, and that ne persen shall pwerciee the
powers of more than one of them at the same
nene, i thet oo judpge of any court can ot
a3 a snomobey of the legisdature or B an e
coutive office, and thot ne member of the log-
lature or any official of the swecutive de-
pattment can G a judicisl office. Stawe v
szw&ﬁ 12% W Va 185, 40 5824 11, 1683 ALR

08,

19, Transport Workers Union, sig, v Gadels,
537 Bikeh 333, 34 NWZIJ .

78, A swtete vequiring the goeernor to e
cure the introduction inte the legiaters of
budget bl prepared by the budger cominis-
sion and chuse smendments 0 be pretented
it desirable, dusing the passaze of the bl
is vt bvalid oo the theory that it atiempts
1o confer power on the governor mnd budget
rormmission o dictate the introduction of all
in the Jegialature, where the congritation makes
it the governor's duty to recommend for the
ronsideration of the lesislatusre such measures
23 he mey deem expediont, and abo makes it
the dany of the officials whe constitule the
budger comminlon o prepere s general roves
rore B to be preseracd 10 the bouse of ropre-
seriatives By the povernor.  Taylor v Davis,
21 Als 202, 107 Se 433, 40 ALR 1052

$. Poynter v Walliog {(Del} 177 A24 841
443

8o
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On the other hand, in the Federal Constitution,? and in a lew of the siate
constitutions,® no specific provision is made for a separation of governmenial
powers,  Under these constitutions, however, and even under the constitutions
in which such a clause has actually been Joserted, irrespective of the existence
of such » distributing ehause, it & held that the creation of the three depart-
ments may operaie 28 an apportionment of the different classes of powers. It
has been smid that where the provision that the legislative; executive, and
judicial powers shall be preserved separaie and distinet is not found in » cone
stitution in terms, it may exist there in substance in the organization and dis-
wibution of the powers of the departmenmt®  The basis of this theory iy that
the distribution of the powers of the state by the constitution to the lepislative,
executive, and judicisl departments operates by implication a8 an inhibiton
against the imposition upon any one department of such powers which dis-
tinctively belong to one of the other departments® Thus, it has been said that
granty of legislative, executive, and judicial powers of the three departments
of guvernment are, in their nature, exclusive, and that no department, as such,
can rightfully exercise any of the functions necessarily belonging 1o the other®
it has alse been mid that the mere apportionment of soversign powors pmong
the three co-ordinate branches of the government, without more, imposes upon

each of those branches the affirmative duty of exercising its own peculiar powers

for Iisclf, and prohibits the dedegation of any of those powers, except in cases
expressly permtted.’

A distributive clause In a state constitution prevents the exercise of the func-
tions of one department of the government by another department, but has
oo relation o the exercise or division of the powers of one particular branch
of the government by the officers who comprise that branch and docs not control
the guestion as to which one of several axecutive officers should perform an
exccutive function?

§ 21, — Importance of principle.
1t has been said that the principle of the separation of the powers of govern.
is fundamental to the very exasicnce” ol constitutional goverpinent as.

ment i

Sarth v Smie, 201 lud BB, 188 NE 270,
£7 ALBR 718 {sttwte providing commission
and rity manager forme of governmeny for
citiea) s Bazve v Manksto, 117 Minn 4858, 138
MW 264 Bapnes v Kirkoille, 268 Mo 270,
130 SW 545 Bisee w Meble, B2 HNeb 267, 17
MW 123 Greenville v Pridmore, 88 B0 447,
68 BE &35; Walker + Spobane, 82 Wk
317, 113 P TH

Anmolation: 87 ALR 746,

%, Sopringer v Philippine Islands, 277 U3
188, 77 L.ood B4, 48 5 O 480,

Annotation: 19 L od 476

. Re Sios, 54 Kam 5, 37 P 135 {Konsas
Cansiitution ).

£¥hie, for another ssample, hasy no mperifie
constitu.donal proviien for & separasion of
POWETE,

4, Bpringer v Philippine Tdandy, 277 US 109,

725 od BES, 4% § O 480 {Federal Consthto.
tiond: Awee v Brill, 100 Mios 498 111 HW

A%k

294, £39; Zunesville v Zanesville Tel, & Tel
Co. 642 Dhie 51 67, 59 NE 781; Kimball v
Grantaville Ohy, 19 Lhak 388, 57 ¥ 1.

The dectrine of separation of powers arisea
net from any single provision of the Federal
{onstitution but bessuse behind the words
of the coratitutions} provisions are postalates
which limit and comrol,  National Mot Inx
Do, v Tidewatrr Teansfer Co, 337 UUS 581,
9% L. od 1556, 68 5O 1175

5. Zanesville v Zanesville Tel, & Tel Qo, 64
Ohde 51 67, 3% NE 781,

8, State ex red. Mason v Daker, 50 NT 404,
288 Nw 202,

¥. Reelloor Lake Levee Dist. v Dawson, 97
Tenn 151, 35 5W 1041, owiid an another
noint Amold v Keowville, 113 Tenn 185, 90
2w 4069

£. St es rel, Kostar v Tohwson, 229 Ind
510, 6% NE24 3597, 168 ALR 1118; Follmwr
v Staie, 54 Meb 217, 142 NW 308,
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estalifished in the Unlted States?

legislative,
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The principle has {

one o the chiel moris ol The &Snwmnwnmwﬂ&w of ;.iﬂwﬂ@“ﬂn%wwm“mwmm »wc X

hag Leen declared that the division of governmental powers into exec i
and judicial reprosents probably the e . ole of

goverpment declaring and guaranteeing the libertics of the prople

sz matter of fundamental necessity,’* o o

NS

most amportant %qw&wmmxn of
; ) ¥ and that it
and is essontial 10 the maintenance of a

vepubtican Tor of Fovernmen L™ One of America’s most distinguished furisn
has stated that no maxim has been more universally received and cherished

as 2 vital principle of Ireedom

rmam
Although theve may be 2 blending of powers in certain respects™ in 2 brosd

i

41 LI d

L A e e st

b e

pbservance of the 3

OCPEndEnte of THe Several QEpartmemE e

fach consinuls

o chetk upon thE €xerce of B pOWEE by any olher UEparment,’” and, accord-
ingly, a concentration of power in the hands of one person or class s prevented,™
: 1ed,

and » commingling of essentially different powers in the same

bands i pros

3 1% e : X v . u
cluded™  No arbitrary and unlimited power 3 vested in any department;™

9. Nssional Mut. Im. Co. v Tidews
Fransler Co. 337 UK 582, 93 1. ed 1336, MM,%
B0 1173 Norwalk Streer R, Co's Appead,
&2 Conn 576, 37 A 1080, 38 A 708, People ox
reb Leal v Orels, 374 3 538, 50 NESQ 8,
332 ALR 1382, cwrt den 312 1S 705, 05 L oo
B13g, #1 8 €1 827; Tyson v Washingion
County, ¥8 Meb 211, 150 NW £34; Zaier-
peise v State, 156 Oy 523, 65 F2d &m Lang.

¢ v Mitler, L= & BW
B ALR 836, ‘ 20,
VB i necenary, H povermment B 1o fune-
auon constitutionsily, {or each of the reposi-
mries ol comptitmionsl power to heep within
MM MM%&% wwnwﬁmw w}mﬁwuwmvmﬂsmnwv& Coury
3 dngeles ! . B :
§7°5 Oy 1405, Ploed decs,

10 O'Donopbue v United Siaves, 28% O
Bi6, TY L oed 3356, 53 5 Cr 74D mwmwxﬁ;m
Thomepson, 103 115 158, 26 L ed 377 Peaple
v Beady, 40 CUal 198; State v Brill, 150 Blisn
499, (8] NW 204, 639 Searls v Yenarn,
110 Meb B33, 228 MW 484, 59 ALR 257
Entgrprize v Btase, 136 Of 623, 89 F2d 353,

1% Brarle v Yenzen, 118 M=b B35, 728 WW
464, 89 ALRE 237 Eseerpris v Swre, 156
LT 623, 65 Fid 233 lguuting the famows
declaratson wl Montesguiey that “there can
be oo dibuty . L L ¥ the powsr of judge
ing ba not separated Drom the fegilstive and
emetutive powere”),

www, Tucker v Seste, 210 Ind 634, 5% MEN

83 Tucker v Bune, supra; Deacbom Two,
v Dail, 334 Mick 673, 55 Nwad 201, 7

14, Dash v Van Kleock, 7
{por Kent, o mw. ewsk, 7 Jolns (NY) 477

1% F 2, infen

MNWM WM%WMNMM.,C%WW&%?:.F 195 ... ., 48
. NS ot 63 Powell v Pennsylvan

125US 678, 32 L ed 250, 0 S ©y 999, 1257,
Kilhowrn w Thampeon, 300 US 165, 35 1 od
377; Sinking Fund Cases, 99 U5 706, 25 L od

496; Lincoln Federsl Labor Unien v Nogth-
western Iron & Mewd On 140 Neb 507, 33
MWL 477 Wenbuun » Biate, 65 Peh 184, 91
W S0 Ex parie Kair, 28 New 137, 425, 80
PASE B2 P 453; State ex o) Bohowr v Koo
medy, 132 Olis B¢ 519, 8 NE2d @78, 110
ALR 1428 Seage ww rel Bashman v Yanden-
barg, 203 Or 396, 276 Fid 432, 790 P24 544,
Emerprise v State, 156 Or 823, 69 P21d 553;
Mﬁwgﬁ ww%wwmnw. u.mmm,M.M' W.uwmg Poigle, 46
; Suare w int Gl 3

WYa 502, 1% 5E 1000, ” Go. 36

The preservation of ihe inherent powess of
the three branches of gevernpent, lree from
encrimachment o mfringement by one upon the
ather, it eseniial to the wfoheeping of the
Amesigan syuem of vonnimtional vl St
mons v Sare, 180 Fla 626, 3% 5o 34 200

As 1o the independence of the reparste de-
parerents, see § 218, indrs,

7. Greenwood Cemetery Land Co. v Rowtt
17 Cals 156, 28 F 1125, e, ;
8%, 6% NE 118, e Davier, 168 NY

18 Staie + Denoy, 18 Ind 382, 21 NE
252; Emeeprise v Swnte, 156 Ov £23, &9
MM& 95%; De Chanediws v Fairchidd, 15 Pa

By the munuel checks and balances by and
between the branches of governmeny, demeg.
P ,gmngwﬁ 0 preserve the Hbesties of the
peop mg.gr v goncentistione of sy
thority,  United Public Workers v Biitoheeli,
B30 UR T8, 91 L ood 758, 67 5 C1i85%6,

ﬁwa.vwiﬁ% wﬁgg?mﬁa&g&
sepavation of powess b to Drevent the towme
binaten in the Smods of & single peson or
group of the basic wr Jundamental powere of
povernment.  Packer  Riley, 10 Ol 24 83,

Y P24 873, 134 ALK 3405,

18 ODonoghoe v United Sures, 289 US
B16, 77 L wt 13%6, 33 & €4 tag

I i pandcularly esendad that the sesprce
£ 1 heanches wm the govosmment heep within
the powers anigoed 1 aach by the comtity.
fun. Lichier v Usited Sisies, 334 US 787,
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sueh power je regarded a5 a condition subversive of the constitotion,® and the

- different powers of povernument in the zame

chiel characiernue and ovil of tyrannical and despolic lorins of povernment”

§ 213, Independence of separate departments.

Each of the several departments of government derves 15 authonty directly
or indirectly from the people and is responsible to them®  Each has exclusivey’
cognizance of the matiers within ity jurisdiction® and is supreme within its own
sphere?®  In the excrcise of the powers of government assigned to them severally,
the departments operate harmoniously and independently of cach other, and
the activn of any one of them in the lawful exercise of s own powers s not
subjers 1o control by either of the others® Each department of government
myst exercise e own delepated powers, and unless othEFWiSE TITIRRA Ty 1t
Cougtitutio sCh prertizes SUCh JnBerent POWET Bs will PFOLECL 3l ih LHE PRi-

¢ depariment may Hol bE CoOntrollcd OF €ven -
embarrassed by another department unless the Constitution so ordains.  For

any ane of ihe three equal and co-ordinate branches of government to police

or supervist the operstions of the others strtkes at the very heart and core of

the eotire strocture®

Hn

836; Kimball v Grantville City, 19 Utsh 363,
7 P Ip Swsre ex rel Bueller v Thompson,
148 Wie 488, 137 NW 20,

. Humphrey v Undted Swies, 255 US 802,
79 b oed 1611, 3% 5 (i 869 {PDonoghue v
nited States, 209 US 536, 77 L od 1336,
53 & €t 740; Parsoms v Tuolomos (ounty
Water Go. 5 Cal 43 Sute v Addantic Coast
Line R Co 58 Fla 817, 47 So 989; People
¥ Biucll, 19 L 229; S1ate v Sbumaker, 200
ind 718, 164 NE 408, 683 ALE 214; Blalock v
Johmeton, 180 B4 40, 183 SE 51, 105 ALR
1115; Lenpever v Miller, 124 Tex 80, 76
5Wad 102%, 96 ALR B36; Christie v Lueth,
265 Wis 326, 51 NWid 338,

Each department should be kept complete-
me% independent of the others, independent not
in the sense that they shall pot co-operate in
the commen end of carrying ivte offect the
purpise of the constitution, but in the eenm
that the act of sach shall never be oon-
trolled by, wr subjected to, directly or in-
dipertly, ”m,% eovrpive inBuence of awnrmmb am
Jusg w Feirchild, 15 Ps 8 Ekern v MeQGowe  the other departmeniz.  State we el €
wrm, 154 Wh 157, 342 NW 595; Suae ex 1o, v Durch, 276 Isd 443, 50 NE2Z4 2, 360,
Mnellor v Thampen, 149 Wis 488, 137 NW A8 NEZd 850,
| dunotation: 153 ALR 522,

4. State v Shumaker, 200 Ind 718, 164 NE

U2 L owd MBS, BB 5 Ot 1294, seh des 335
THS 856, 93 L oed 385, B8 5 (x FiL
Srparscion of powers B Dot 3 ommore yhatier
of coowenionse or ol goversmental mecha.
nimn, bol ju object in besic and vitl, nomely,
te preciude » towmingling of the cmentially

haods,  Biate ex rel. Black v Durch, 236 Ind
45, BO WERG 294, 560, 81 NEXd 850,

B, Bwe wx vel Devie v Stuare, 57 Fla 59,
128 Be 435, 84 ALR 1307,

%, Bliaking Fond Cases, 39 US 700, 25 L od
495; BePhewon v Sute, }34 Ind 60, 50
w%% B10; Biaee v Johnson, 61 Kan 803, 60 P

% Swsie v Durker, 116 Tows 96, 83 NW
704; Simte v Johmson, 51 Kan 803, 60 ¥ 1068;
Swre v Bll, 100 Mima 499, 111 NW 294
www” Badtaprise v State, 136 Or 623, 6% Fad

3, Wiight » Weight, 2 Md 425; De Chagpel-

T Bt 10 A 5
18 Wi niy v Lrwin, 1 e .

ME #37; Sute v Denny, 115 Ind 382, 21 NE %;mw%w ALR 218 o tes for

25%: Stave v Moble, 118 End 350, 21 NE 244 “Whuy s written conntitutien provides

P . 1y " the separation of v ol goeernment be-
mnwﬂmM mem .Mww www.mwﬂ« mﬁyﬁww; MeCully teegen three major braoches, B8 s pressmed to

muwnnmmﬁﬁiwﬁw??naaovﬁ&ﬂmku gunm.ma
#. Mustgoroery v State, 231 Als I, 153 S0 donslly conferred bields of activities the three
ummn:m>w~%mww3&»ﬁwm§¢0§§a§m

separate dupartinents of government are w0 bo
Ars 830 Derwer v Lynch, 92 Cole 102, 3 independent, aubjeat, of toune, o any Himite.
Pid 807, 35 ALR 907; People ex rel. Dilhoes

tions wpon ihis presuapiion found Jo the
w Bimell, 19 OE 220 Wright » Wrichy, ¥ Md clear and exprop provisoend @f the conmtitue
429, Re Upinion of Iustiess, 279 Mos 807, Adion ncdl. Du Pont v Du Pont {Sup} 32 Del
160 NE 175, 81 AL 1059 Buate v Blaisdell, Ch #13, 8% A2d 724, .
mwm@@m.ﬂmwww&ﬁq@“vmnﬂﬁ:{mu&? .

$02 Tesm 509, 53 SW 134 Loneever v Mil- B, Renck v Superior Count of
e RS T B TE RWIREL INTS TN AT R

County. 65 Arlz 520, 187 I'2d 638,

hMaricops
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§ 219, Cencrally.? ' ‘
The power to roaintain a judicial department is an incident to the sovercignty
of each state? Under the docirine of the separation of the powers of govern-
nent? judicial power, as distinguished {rom m{tmtiw and legislative powsr,
iz vested ip the courts as a sCparale magstracy.
~Fhe judiciary is an independent depariment of the state and of the federal
“pvermment, deriving none of it judicial power {rom either of the other depart-
crus, This i truz although the legislature may create couris vnder the
sovisiony of the constitution. When a gourt is created, the judicial power
is_conlerred by the constitution, and not by The Act ¢realing ThE conrt! In
vins said at an easly pefiod in Americdn Jaw that the judicial power i every
well-organized government pupht 1o be coextensive with the legistative powsr
so far, at least, as private rights are to be enforced by indicial proccedings,
The sule is now well seuled that under the various stae governments, the
constitytion confers on the judicial department all the authority negossary 1o
cxergist powers as a co-ordinaie depariment of the {:i}\’{f!’ﬂmtﬂim?‘ }iﬁgrmwr,
the independence of the judiciary is the means provided for mainiaining the
supremacy of the constitution.®

. Jumaiss Towees

1. In Urmenan

Wiacoguigeo e LT 5 Py N
In u general way the courts possess the entire body of judicial power. The
other departinents cannot, as & general rule, properly assume to exercise any
part of ihis power} nor tan the constitutional courts be hampered or lmiwd

in the discharge of their functions by either of the other two branches.®®

1. Discussed 2t this point §s the judicial
porwer it b comslitntonad relssionabup o the
siher powers of govermmeni., A brosd dis-
custion of judicial power, generally, will be
found in the srticle, Counts,

Hoxie v New Yook, M. H & 3 R G
! Conn 352, 73 A 754, .

3, § 219, suprs,

4. Brydonjzck v State Har, 208 Caf 439, 281
Pioig, 66 ALR 1507, Norwalk Street B, Cos
Appeal, 8% Conn 576, 37 A 1080, 3B A 708

CBrown v OConnell, 38 Cong 432; Burnen
v Lireen, 7 Fla 1007, 122 50 570, 6% ALR
T44: Lx paree Earman. 8% Fla 287 9% S0 755,
3% ALR VIZ6; Sraie v Shumaker, 200 Ind 6323,
5 OME TS, 167 NE %43, 163 NE 202, 58
CALR 954; Buae v Denny, 118 Ind 382, 23
mE 250 Flowenoy v Jellemonville, 37 Ind
§9: Opinion of Justives, 779 Mo 607, 188
ME 725, 81 ALK 10539 Ameritan State Bank
1;%;81%233, 134 Blinn 390, 139 NW 144, 78 ALR

&, Brown v O'Conucll, 3 Cona 433 Mor-
walk Streer R. Co's Sppeal, 6% Conn 576,
37 A M0, 38 A 0N, Parker v Buup, 135

Ind 524, 33 NI 17%; Opinion sf Justices, 278
Blass BOT, Y80 KE 725, 83 ALR 1085

&, Kendall » United Biztes, 17 Per (1S}
524, % Loed 1185, E

7. Opinion of Justiows, 278 Mam 807, 180
WE 723, 81 ALR 1309,

B. Riley v Carter, 165 Okda 262, 25 P24 666,
80 AL 1015,

%. Swste v Mobde, 118 Ind 350, 21 NE 244
Astormey General ex rel. Llook v OFMelil, 280
hiieh B49, 274 NW 445 Washinmon-Derreit
Thester Oo. v Moore, 249 Aich 673, 228 BW
18, 58 ALH 105,

The whole of judicial power vepuing in
the sovercignty i granied o courns except

a5 pepinictod in the coastitution,  Warhingion.

Drerroit Theatre Co v Mosre, suprs.

19, Vidat v Backs, 218 {af 3%, 21 PId 952,
856 ALR 1135 Shaw » Moore, 104 W 539,
162 A BTIN6 ALR 1138
. And e § 217, supra, and £ 23 e seny,
infra.
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I certify that the foregoing is my
amended return to Order to Show Cause issued
out of the District Court on January 8, 1963,

: The Act of February 12, 1873, 17 Btat
426 fixed the Gold Dollar at 25.8 grains,
Troy weight 9/10 fine for the Gold Dollax.

, The Aot of February 28, 1878 fixed the
silver Dollar at 412 1/2 grains Troy weight
of Silver. Thess are the last two Constitu~
tional Act of Congress, pursuant to the
Constitution in which they coined money,
regulated the value thereof and fixed the
S5tandard of weights and measures. The
Congress cannot abdicate or delegate these
legislative powers. Usurpation by the
Executive or his Agents is wvoid. Thus the
Silver clad-copper coins are a debasing of
the Coing when once the Standard hag been
fixed. They are also not a legal tender,
and are unconstitutional and vold. These
debased Coins and veoid Federal Reserve Hotes
constitute a shallow and impudent artifice,
the least covert of all modes of knavery, a
miserable scheme of robberyv, all of which
were the final characteristics of Arbitrary

- and profligate governments preceeding

their downfall. No longer does any sentiment
of honor influence the governing power of
this Hation.

'~ Based upon the Law and Facts presented
to me, the Appeal is not allowed in this
Court.

y
e
£

(,? ;;/gy v

; Justice of 1
| Credit Rive:x

| /
February 4, 186% f/

Twp .
2eott County, Minn.
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Lightning Over the Treasury
Building

CHAPTER I
THz GOLDEMITHS

Onece upon 2 time, gold—being the most vseless of all
metals——was held in low esteem.  Things which possessed
intrinsic value were labored for——fought for—acrumulated
—ganyd prized. These things becarme the standards of value
and the mediums of exchange in the respective localities
producing them,

One of the most urgent requirements of man is a wife,
and it used to be that one of the most prized possessions of
x father was 2 strong, hard working davghter; and she was
vonsidered his property. In those days he didn’t give 2
dowry with her to get rid of her—but if & young blade de-
sired her he had to recompense the Dad before he could lead
ber away to his cave. Good milch cows were as scarce as
good girls—as0 3 wooer hit upon the bhappy idea, one day,
of offering = cow to the "Old Man” for his deughter, The
deal was made and cows became, probably, the first money
in history.

Since that ancient date most everything that you can think
of has been used for money. Carpets, cloth, ornaments,
beads, shells, feathers, teeth, hides, tobaceo, gophers’ tails,
woodpeckers' heads, salt, fish books, nails, beans, spears,

i1
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bronze, silver and gold—and later, receipts for gold which
did not exist—have all been used for money.

The latter article was the invention of the goldsmith and
has yiclded greater profits than all other inventions com-
bined. It all came about like this:

‘Women have always had 2 fondness for beautiful orna-
ments, The plainer women—the ones who needed decorat-
ing with trinkets—~were the ones who received the fewest
arnsments. This was because men were the ones who sup-
plied them, and-—as contradictory as it may scem~the
more beantiful the lady was, the more orpaments she usually
received. Rings for her fingers—rings for her toes—rings
for her sars—and rings for her nose~—bracelets, anklets,
tinras, throatlets, pendants and foibles of yellow pold were
hung on her like decorations on 2 Christmas tree.

Gold was also used to beautify the palaces of the kings,
and of the near kings, shrines and temples. It was held in
such high esteem that the people actually began to worship
it—making gods and goddesses of it. 1t became the most
desired of all substances, Because of the high esteem in
which it was held it superseded all of its competitors in the
awilized world as 2 medinm of exchange. The value of
other goods was measured by the amount of gold for which
those goods could be exchanged.

The yellow metal, for convenience sake, and because the
gold itself—and not the ornaments which could be made
from it~—was in demand, was shaped into rings, bars, discs
and cubes, usually bearing an imprint of the kingly or
princely ownet. o g

Every community, or city, had its king or ruler. These
sulers were all eager to Increase their hoard of gold, Raid-
ing expeditions were promoted and the weaker tribes, or
Lingdoms, were looted of the gold which they had acoumu-
lated. At times they wonld become so prosaic and unro-
mantic 45 1o carry on legitimate trade with other communi-

FRRUCR T I T T
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ties and obtain the gold in that way—but that was usually
too slow and unexciting.

When the king arrived home with the precious stufl, his
worries were not over,  There were thieves in those days.
There were also goldsmiths,  The goldsmiths were the man-
ufacturers of the ornaments which the ladies wore, and they
always had 2 considerable amount of the coveted metal on
hand. To safeguard their treasures they built strong-rooms
on their premises in which to store the gold eatrusted to
their care.

it was not surprising, then, that the custom grew for the
ieader, upon his return from his thicving expedition, to leave
the hoard of gold which he had obtamned, with the gold-
smith for safe-Keeping. The merchants, too, whe had traded
profitably with other nations, communities or tribes, as well
a3 other merchants and raiders passing through the city
where the goldsmith fived, found it convenient—and usually
safé—to leave their gold in the strongroom of the gold
smith, o

When the gold was weighed and safely deposited in the
strong-room, the goldsmith would give the owner & ware-
house receipt for his deposit.  These receipts were of vari-
pus sizes, or for various amounts; some large, others
smaller and others still more small. The owner of the gold,
when wishing to transact business, would not 23 2 rule take
the actual gold out of the strong-room but would merely
hand over a receipt for gold which he had in storage.

The goldsmith soon noticed that it was quite unusual for
anyone to call for his gold. The receipts, in various
amounts, passed from hand to hand instead of the gold

itself being transferred. He thought to himself: "Here 1-

am in possession of all this gold and T am still 2 hard work

ing artisan, It doesn’t make sense. Why there zre scores
£

of my neighbors who would be glad te pay me interest for
the use of this gold which is Iying here and never called for.

g8
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which is 2l that matters,” N

The birth of this new idea was promptly followed by~
action, At first he was very cautious, only loaning a litte
at » time-——and that, on tremendous security. But gradually
he became bolder and larger amounts of the gold were
loaned. ) )

One day the amount of loan requested was 3o large that
the borrower didn't want to carry the gold away, The gold-
amith solved the problem, pronto, by merely suggesting that
the borrower be given u receipt for the amount of gold

‘borrowed-—or several receipts for various ameunts totalling

the amount of gold figuring in the transaction, To this the
borrower agreed, and off he walked with the receipts, leav-
ing the gold in the strong-room of the goldsmith.

After his client left, the goldsmith smiled broadly, He
could have a cake and eat it tee. He could lend gold and
still have it. The possibilities were well nigh limitless.
Othess, and still more ncighbors, friends, strangers and ene-
mies expressed their desire for additional funds to carry on
their businesses—and so long as they vould produce sufficient
collateral they could borrow as much as they needed-—the
goldsmith issuing receipts for ten times the amount of gold
in his strong-room, and ke not even the owner of thar,

Everything was hunky-dory so Jong as the real owners of
the gold didn't call for it—or 0 long as the confidence of
the people was maintained-—or a whispering campaign was
not begun; in which case, upon the discovery of the facts,
the goldsmith was vsually taken out and shot.

In this manner, through the example of the goldsmiths,
bank credit entered upon the scene.  The practice of issuing
rescipty——entries in bank ledgers and figures in bank pass
books——balancing the borrower's debt against the hank's
sbligation to pay, and multiplying the obligations to pay by
thirty or forty times the amount of money which they (the
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banks) hold, is 2 hangover of the goldsmith's racket and is
the cause of most of the distress in America and the civilized
world today. '

As a result of the enormous profits being mede by

the bankers, the United Nations scheme has been

- formed to protect them in their franchise and 10 enable
them to exploit the world.

The Bank of Amsterdam, established in 1609 in the City
of Amsterdam, was, it seems, the first institution which fol-
lowed the practice of the goldsmiths under the title of bank-
ing. It accepted dcposits and gave separate receipts for
each deposit of its many depositors, each deposit comprising
a new account. The procedure greatly multiplied the num-
ber of receipts outstanding. The receipts constituted the
medium of exchange in the country. :

At first these bankers did not think of or did not intend
to follow the practice of the goldsmiths in issuing more re.
ceipts than they had in gold, but their avarice soon gained
control and that practice was introduced and pursued. The
receipts were not covered by gold but by mortgages and
property which they believed could be converted into gold
on short notice, if necessary. ,
' All went well for a time, but in 1795 the truth leaked out.
It was found that the outstanding receipts called for several
times the amount of gold which was held by the bank. This
discovery caused a panic and a run on the bank resulting in
its destruction—because the demand for its gold far ex-
ceeded its supply. :

The collapse of the Bank of Amsterdam should have been
an object lesson to all posterity, but alas, avaricious men
again took advantage of the forgetfulness and gullibility of
the people and the fraud was revived and perpetuated.
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CHAPTER II_
THE BANK oF ENGLAND

For centuries, in England, the Christians were taught,
and believed, that it was contrary to Christian ethics to loan
money at usury, or interest. During those centuries the
Church and the State saw eye to eye, for they were practi-
cally one and the same. It was, therefore, not only un-Chris-
tian, but also illegal to Joan money at interest.

_ The laws of King Alfred, in the Tenth Century, provided
that the effects and lands of those who loaned money upon
interest should be forfeited to the Crown and the lender
should not be buried in consecrated ground. Under Edward
the Confessor, in the next Century, it was provided that the
nsurer should forfeit all his property, be declared an out-
law and banished from England. :

During the reign of Henry 11, in the Twelfth Century,
the estates of usurers were forfeited at their death and their
children disinherited. In the Thirteenth Century, King John
confiscated 2and gathered in the wealth of all known usurérs. -
In the Fourteenth Century, the crime of loaning money at
interest was made a capital offense, and during the reign of
James I, it was held that the taking of usury was no better
than taking a man’s life.

' 1_/ e 4 ;Inn view of these facts it is quite understandable how the

became, for the most part, the money lenders and the
goldsmiths of England. They for some rezson had no com-
punction of conscience on the matter. They lived outside the
pale of the teachings of the New Testament and ignored
the unmistakable commands of the Old regarding usury. It

. is true that they had to carry on theix business secretly, but

carry it on they did.
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. On the Constitutionality of the Bank
- of the United States, 1791

Jefierson vo Washington:
1 consider the foundation of the Constitution as laid on this

- ground: That “all powers not delegated to the United States,
by the Constitution, nor prohibited by it to the States, are
reserved fo the States or to the people . . .” To take a single
step beyond the boundaries thus specially drawn around the

- powers of Congress is 1o take possession of a boundless feld
of powet, no longer susceptible of apy definition.

The incorporaiion of a bank, apd the powers assumed by
this bili, have a0t, in iy opinior, been delegated to the United
-States by the Copstitution.

' 1. They are pot among the powers specially ecumerated:
for these are: 1. A power 10 lay taxes for the purpose of pay-
ing the debts of the United States; but no debt is paid by this
bill, nor any tax laid. Were it a bill 10 raise money, its onigina-
‘ion in the Senate would condeman it by the Constitution,

2. "To borrow money.” But this bill neither borrows money

»0r insures tbe bosrowing it. The propnetors of the bank will
be just as free as any other money-hoiders to Jend or not to
lend their money 10 the public. The operation proposed in the
bill, first, to lend them twe millions, and then to borrow them
back again, cannot change tbe nalure of the latter act, which
will still be a payment, and oot a loan, call it by what name
you please.

3. To “regulate commerce with foreign nations, and among
the states, and with the Indian tribes.” To erect a bank, and
to regulate commerce, are very different acts. He who erects a
bank creates a subject of cornmerce in its bills; so does he who
makes_a bushel of wheat or digs a dollar out of the mines;
yet neither of these persons regulates commerce thereby. To
make & thing which may be bought and sold is oot to pre-
scribe regulations for buying and selling. Besides, if this wag
an exercise of the power of regulating commerce, it would be
void, as extending as much to the internal commerce of every
State, as to its exterpal. For the power given to Congress by
the Coonstitution does pot exiend to the internal regulation
of the commerce of a State (that is to say of the commerce
between citizen and citizen), which remain exclusively with its
owa legislature; but 1o its external commerce only, that is o
say, its commerce with another State, or with foreign natiops,
~r with the Indian tribes. Accordingly the bill does not propose
e measure as a regulation of trade, but as “productive of
:onsiderable advantages fo trade.” Still less are these powers
covered by any other of the special eoumerations.

II. Nor are they within either of the geperal phrases, which
are the two following: -

1. To lay taxes to provide for the general welfare of the

-United States, that is 1o say, "to lay taxes for the purpose of
providing for the general welfare.,” For the laying of taxes i
the power, and the general welfare the purpose for which the
power is 10 be exercised. They are not to lay taxes ad libitum

.for any purpose they plaase but only to pay the debts or pro-
vide for the welfare of the Union. 1n Like manner, they are not
to do anything they please 10 provide for the general welfare
but only 1o lay taxes for that purpose. To consider the latier
phrpsg, not as describing the purpose of the first, but as giving
a distinct and independent power to do any act they please,

- which might be for the good of the Union, would render all
the preceding and subsequent enumerations of power com-
pletely useless.

It would reduce the whole instrumnent to a single pbrase,

- that of instituting a Congress with power 10 do whatever would

be for the good of the United States; and, as they would be the
sole judges of the good or evil, it would be also a power 10 do
whaltever evil they please.

It is an establisbed rule of construction where a phrase will
bear either of two meanings to give it that which will allow
some meaning 10 the other paris of the instrument and not
that which would render all the others useless, Centainly no
such universal power was meant 10 be given them. It was
intended to lace them up straitly within the epumerated
powers, and those without which, as means, these powers
could not be carried imto effect. It is known that the very
power now proposed as a means was rejected as an end by
the Convention which formed the Constitution. A proposition
was made to them 10 authorize Congress 10 open capals, and
an amendatery ope 1o empower them 10 incorporate. But the
whole was rejected, and one of the reasons for rejection urged
in debate was that then they would bave a power 1o erect &
bapk, which would render the greas cities, where there were
prejudices and jealousies on the subject, adverse to the recep-
tion of the Constitution.

2. The second general phrase is “to make all laws neces-
sary and proper for carrying into execulion the epumerated

wers,” But they can all be carried into execution without &

ank. A bank therefore is not necessary and consequenily not
authorized by this phrase. n

1t has been urged that a bank will give great facility or con-
venience in the collection of taxes. Suppose this were true: yet
the Constitution sllows oply the names which are “necessary,”
not those which are merely “convenient” for effecting the
enumerated powers. If such a latitude of construction be al-
lowed 10 this phrase as to give any nonepumerated power, it
will go to every one, for there is not one which iogenuily may
not torture into a convenience in some instance or otber, to
some ope of so long a kist of envmerated powers. It would
swallow up all the delegated powers and reduce the whole to
one power, as before observed. Therefore it was that the Con-
stitution restrained them to the necessary means, that is to sey,
10 those means without which the grant of power would be
nugalory. . .. .

Perhape, indeed, bank bills may be 2 more coaovenient
vehicle than treasury orders. But a little difference in the de-
gree of convenience cannot constitite the necessity which the
Constitution tnakes the ground for assuming any nonenums
erated power. ...

1t may be said that a bank whose bills would have a cur-
rency all over the States would be more convenient 1han one
whose currency is limited to a single State. So it would be
still more convenient that theré should be a bank whose bills
should have a currency all over the world. But it does not
follow from this superior conveaiency thal there exists amy-
where a power (o establish such a bank or that the world may
not get on very well without it.

Can it be thought that the Constitution intended that for
& shade or two of convenience, more or less, Congress should

be authorized to break down the most ancieot and fundamen- -

1al laws of the several States; such as those against mortmain,
the laws of alienage, the rules of descent, the acts of distri-
bution, the Jaws of escheat and forfeiture, the laws of mon-
opoly? Nothing but a necessity invincible by any other means
can justify such a prostitution of laws, which constitute the
illars of our whole system of jurisprudence. Will Congress
e too strait-laced to carry the Constitution into honest effect,
unless they may pass over the foundation laws of the State
government for the slightest convenience of theirs?

The negative of the President is the shield provided by the
Constitution o protect against the invasions of the legislature:
1. The right of the executive, 2. OF the judiciary. 3. Of the
States and States legislatures. The piesent s the case of a right
remaining exclusively with the States, and consequently one
of those intended by the Constitution to be placed under its
protection. . . .,
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Veto of the Bank Renewal Bill,

Andrew Jackson, 1832

The bill "to modify and continuc™ the act estitled “An act to
incorporate the subscribers to the Bank of the United States™
was presented to me op the 4th July instant. Having considered
it with that solemn regard to the principles of the Constitution
which the day was calculated 1o inspire, and come to the con-
clusion that it ought not 10 become » law, I berewith retum
it to the Senate, in which it originated, with my objections,

A bank of the United States is in many respects convenjent
for 1the Government and vsefil 1o the people. Entertaining this
opittion, and deeply impressed with the belief that some of the
powers and priviieges possessed by the existing bank are un-
authorized by the Constitution, subversive of the rights of the
States, and dangerous to the liberties of the people, 1 feit it
my duty at an early period of my Administration to call the
attention of Congress to the practicability of organizing an
institution combining all its advantapges and obviating these
objections. I sincerely regret that in the act before me ! can
perceive none of those modifications of the bank charter which
are pecessary, in my opinion, to make it compatible with
justice, with sound policy, or with the Constitution of our
COUnLIy.

_The present corporate body, denominated the president,
directors, and company of the Bank of the United States, will
hzve existed at the time this act is intended to take effect twenty
years. It enjoys an exclusive privilege of banking ynder the
authority of the General Government, a monopoly of its favor
and support, and, as a necssary consequence, almost 2 monop-
oh_v _of the foreign and domestic exchange. The _powers,
Env;!cga, and favors bestowed upon it in the original charter,

Y increasing the value of the stock far above its par value,
operated as & gratuity of many millions to the stockholders.

An apology may be found for the failure to guard against
this result in the coosideration that the effect of the original
act of incorporation could not be certainly forescen at the time
of its passage. The act before me proposes another gratuity to
the holders of the same stock, and in many cases to the same
men, of at least seven millions more. This donation finds no
apology in any uncertainty as to the effect of the act. On all
hands it is conceded that its passage will increase at least 20 or
30 per cent more the market price of the stock, subject to the
payment of the annunity of $200,000 per year secured by the
act, thus adding in 2 moment one-fourth to its par vaive. It is
bol our own citizens only who are 10 receive the bounty of our

Government. More than cight millions of the stock of this bapk
are held by foreigners. By this sct the American Republic pro-
poses virtuelly 10 make them a present of some millions of
dollars. For these gratuities 1o foreigners, and to some of our
own opulent citizens the act secures no equivalent whatever,
They are the certain gains of the present stockholders noder
the operation of this act, after making full sllowance for the
payment of the boous.

very monopoly and all exclusive privileges are granted at
the expense of the public, which ought to receive a fair equiva-
Icn!.. The rnany millions which this act proposes to bestow on
the’ stockholders of the existing bank must come directly or
indirectly out of the eamnings of the American people. It is due
to lhe{.n, therefore, if their Government sell monopolies and
exclusive privileges, that they should at least exact for them as
much as they are worth in open market. The value of the
monopoly in this case may be correctly ascertained. The
twenty-eight millions of stock would probably be at ap advance
of 50 per cent, and command in market at least $42,000,000,
subject to the payment of the present bonus. The present value
of the monopoly, therefore, is $17,000,000, and this the act
proposes to sell for three millions, payable in fifteen apnual
wstallments of $200.000 each.
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it 5 pot conceivable how the present stockbolders can have
any claim to the special favor of the Government. The present
corporation bas enjoyed its monopoly during the period
stipulated in the origioal contract. If we must have such 3 cor-
poration, why should not the Government sell out the whole
stock and thus secure to the people the full market valee of the
privileges granted? Why should not Congress create and sell
twenty-cight millicns of stock, incorporating the purchases
with all the powers and privileges secured in this act and putting
the premium upon the sales into the Treasury?

But this act does pot permit competition in the purchase of
this monopoly. It seems to be predicated on the erropeous idea
that the present stockholders have a prescriptive right not only
to the favor but to the bounty of Government. It appears that
more than & fourth part of the stock is beld by foreigners and
the residue is held by a few hundred of our own citizens, chicfly
of the richest class. For their benefit does this act exclude the
whole American people from competition in the purchase of
this mopopoly and dispose of it for maoy millions less than it
is worth. This scems the less excusable because some of our
citizens pot pow stockholders petitioned that the door of
competition might be opened, and offered to take a charter on
terms much more favorable to the Government and country.

But this prog:silion, although made by men whose aggre-
gate wealth is believed to be equal to all the private stock in
the existing bank, has been set aside, and the bounty of our
Government is proposed to be again bestowed on the few who

have been fortunaie enough to secure the stock and at ihis
moment wicld the power of the existing. institution. I can not
- perceive the justice or policy of this course. If our Government
must sell moaopolies, it would seem to be its duty to take
mothing less than their full value, and if gratuities must be
mmade once in fifteen or tweniy years ket them pot be bestowed
on the subjects of a foreipn govgmment nor upon a designated
and favored class of men in our own covatry. It is but justice
and good policy as far as the nature of the case will admit, to
confine our favors to our own fellow-citizens, and let esch in
his turn enjoy an opportunity to profit by our bounty. In the
bearings of the act before me upon these points 1 find ample
reasons why it should not become 2 law,

It.bas been urged as an argument in favor of rechartering .

‘the present bank that the calling in its Joans will produce great
embarrassment and distress. The time allowed to close its con-
cems is ample, and if it has well managed its pressure will be
light, and heavy only in case its management has been bad. If,
therefore, it shall produce distress, the fault wili be its own,
and it would furnish a reason against renewing a power which
has been so obviously abused. But will there ever be a time
when this reason will be less powerful? To acknowledge its
force is 10 admit that the bank ought to be perpetual, and as &
consequence the present stockholders and those inheriting their
rights as successors be established & privileged order, clothed
both with great political power and enjoying immense pecu-
piary advantages from their connection with the Government.

The modifications of the existing charter proposed by this
act are pot such, in my view, as make il consistent with the
righis of the States or the liberties of the people. The qualifica-
tion of the right of the bank to hold real estate, the limitation
of its power to establish branches, and thé power reserved to
Congress 1o forbid the circulation of small notes are restrictions
comparatively of little value or importance. All the objection-
able principles of the existing corporation, and most of its
odious features, are retained without alleviation, . . .

In another of its bearings this provision is fraught with
dapger. Of the twenty-five directors of this bank five are
chosen by the Government and twenty by the citizen stock-
holders. From all voice in these clections the foreign stock-
bolders are excluded by the charter. In proporiion, therefore,

a5

suflrage in the choice of direciors is curtailéd. Already is almosi
a third of the stock in foreign hands and oot represented in
elections. It is constantly passing out of the country, and this
Bct will accelerate its departure. The entire control of the
institution would necessarity fall into the hands of a few
titizen stockholders, and the ease with which the object would
be accomplished would be a temptation 10 desipning men 1o
secure that control in their own bands by mopopolizing the
remaining stock. There is danger that a president and directors
would then be able 10 elect themselves from year to year, and
without responsibility or control manage the whole concerns
of the bank during the existence of jts charter. It'is easy to
conceive that great evils to our country and its institutions
might fiow from such a concentration of power in the hands of
2 few men irresponsible to the people.
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decided against it. One Congress in 1815, decided against a
bank; another in 1816, decided in its favor. Prior to the present
Congress, therefore, the precedents drawn from that source
were equal. If we resort to the States, the expressions of legis-
lative, judicial, and executive opinions against the bank bave
been probably to those io its favor as 4 to 1. There is nothing
in precedent, therefore, which, if its authority were admitied,
ought 1o weigh in favor of the act before me,

1f the opinion of the Supreme Court covered the whole
ground of this act, it ought not to control the coordinate
authorities of this Government.-The Congress, the Executive, -
and the Couit must each for itself be guided by its owe
opinion of the Constitution. Each public officer who takes an
oath to support the Constilution swears that he will support
it as he understands it, and pot ag it is understood by otbers.

Is there po danger to our liberty and independence in a bank ~It is us mych the duty of the House of Representatives, of the

" that in its nature has so littie to bind it to our country? The

president of the bank has told us that most of the State banks
exist by its forbearance, Should its influence become concen-
tered, s it may under the operation of such an act as this, in
the bands of a self-elected directory whose interests are iden-
tified with .those of the foreign stockholders, will there not be
cause to tremble for the purity of our elections in peace and
for the independence of our country in war? Their power
would be great whenever they might choase to exert it; but if
this monopely were regularly renewed every fifteen or twenty
years on terms proposed by themselves, they might seldom in
peace put forth their strength to influence elections or control
the affairs of ihe pation. But if any private citizen or public
functionary should interpose to curtail its powers or prevent
a renewal of its privileges, it can not be doubted that he would
be made to feel its influence. - :

Should the stock of the bapk principally pess into the hands
of the subjects of a foreign country, and we should uvdfor-
tunately become involved in a war with that country, what
would be our condition? Of the course which would be pursued
by a bank almost wholly owned by the subjects of a foreign
power, and managed by those whose interests, if not affections,
would run in the same direction there can be no doubt. Al its
operations within would be in aid-of the hosiile ficets and
armies without. Controlling our currency, receiving our public
moneys, and holding thousands of our citizens in dependence,
it would be more formidable and dangerous than the naval
and military power of the enemy. .

If we must have a bank with private stockholders, every
consideration of sound policy and every impulse of American
feeling admepishes that it should be purely American. Its
stockholders shonld be composed exclusively of our own
citizens, who at least ought to be friendly to our Government
and willing to support it in times of difficulty and dasger, So
ebundant is domestic capital that competition in subscribing
for the stock of local banks has recently led almost to riots.
To a bank exclusively of American stockholders, possessing
the powers and privileges granted by this act, subscriptions for
$200,000,000' could readily be obtained. Instead of sending
abroad the stock of the bank in which the Government must
deposit its funds and on which it must rely to sustain its credit
in times of emerpgency, it would rather seem to be expedient to
prohibit its sale to aliens under penalty of absolute forfeiture,

It is maintained by the advocates of the bank that i1s con-
stitutionality in all its features oughi to be considered as settled
by precedent and by the decision of the Supreme Cowrt. To
this conclusion 1 can not assent. Mere precedent is 2 dangerous
source of authority, and should not be regarded as deciding
questions of constitutional power except where the acquies-
cence of the people and the States can be considered as well
settled. So far from ihis beiug the case on this subject, an
argument against the bank micht be based op precedenst Ope

Senate, ind of the President to decide vpon the constitution-
ality of any bill or resolution which may be preseated to them
for passage or approval as it is of the supremne judges when
it may be brougbt before them for judicial decisiop. The
opinion of the judges has no more authority over Congre—
than one opinion of Congress bas over the judges, and on t
point the President is independent of both. The authority:
the Supreme Court must not, therefore, be permitted to con-
trol the Congress or the Executive when acting in their Jegis-
Iative capacities, but to have only such influence as the force
of their rezsoning may deserve. ...

The bank is professedly established as an agent of the execu.
tive branch of the Government, and its constitutionality is
maintained on that ground. Neither upon the propriety of

resent action por upon the provisions of this act was the

ecutive consulted, It has had no opportunity to say that it
neither needs nor wants an agent clothed with such powers
and favored by such exemptions. There is nothing in its
legitimate functions which makes it necessary or proper. What-
ever interest or influence, whether public or private, has given
birth to this act, it can not be found either in the wishes or
necessities of the executive department, by which present action
is deemed premature, and the powers conferred upon its agent
Bnot ooly unncessary, but dangerous to the Government and
country. .

It is to be regretied that the rich and powerful too often
bend the acts of government to their selfish purposes. Distine-
tions in society will always exist under every just government.
Equality of taleats, of education, or of weaith can not be r
duced by hurnan institutions. In the full enjoyment of the
.of Heaven and the fruits of superior industry, economy, : ...
virtue, every wman is equally cotitled to protectior by law; b..
when the laws undertake to add to these patural and just
advantages artificial distinctions, to grant titles, gratuities, and
exclusive privileges, to make the rich richer and the potent
more powerful, the humble members of society—the farmers,
mechanics, and laborers—who bave neither the time nor the
means of securing like favors to themselves, have a right to
complain of the injustice of their Government. There are no
mecessary evils in government. Its evils exist only in its abuses.
I it would confine itself to equal protection, and, as Heaven
does its rains, shower its favors alike on the high and the low,
the rich and the poor, it would be an unqualified blessing. In
the act before me there seems 16 be & wide and unnecessary
departure from these just principies.
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Nor. is our Government to be maintained or our Upjon
preserved by ipvasions of the rights and powers of the several
States. In thus attempting to make our General Government
strong we make it weak. Itg true strength consists in-leaving
mdn_udu'als and States as much as possible to themselves—in
making Jtself felt, not in its power, but in its beneficence; not
in jts control, but in its.protection; not in binding the States
more closcly to the center, but leaving each more unobstructed
in its proper orbit.

Experience should teach us wisdom, Most of the difficulties
our Government now encounters and most of the dangers which
impend over our Union bave sprung from an abandonment of
the legitimate objects of Government by our national legisla-
tion, and the adoption of such priociples as are embodied in this
net. Mgny of our rich men have not been content with equal
protection and equal benefits, but have besought us to maks
them richer by act of Congress. By attempting to gratify their
dm_m we t!ave in the results of our legislation arrayed section
" against geclion, interest against interest, and man against man,

in a fearful commotion which threatens to shake the founda-
tions of our Union. It is time to pause in our career 1o review
our principles, and if possible revive that devoted patriotism
and spirit of compromise which distinguished the sages of
the Re_vol_utiuu and the fathers of our Union. If we cen not at
once, in justice to interests vested under improvident legisla-
tion, make our Government what it ought to be, we can at least
take a stand against all new grants of monopolies and exclusive
privileges, against any prostitution of otr Government to the
- advancement of the few at the expense of the many, and in

favor of coinpromise and gradual reform in our code of laws
and system of political economy.

ANDREW JACKSOHN

Note:From the Journals and debates

of the Constitutional Convention

and the ratification debates in

the State Legislatures, it was almost
universally agreed that the express
purpose of their meetings was to :
put an end to paper money of any

and all descriptions as a legal tender
and to insure that the obligation

of Contract would no longer be

impaired or invaded by any Government.l

A standard unit of value no
longer exists. Paper money is not
redeemable in any thing. Contracts.
between individuals lack integrity.
German paper "Fiat" Money after
WW 1 depreciated so fast that the
employees would not accept their
wages once a week. They demanded
and spent their wages twice a day
and re-negotiated tlcir employment
contract after each 1/7 day. If
permitted to continue the same thing
will happen here.

. taxes, and was 2 bfuefit to them.

9

Py} Lk sl WUL A wr

and herds of ihe west are protecied {rom the
devastations of those destruetive nnd numerous
animals; the ™ crow verlificates,” the rewards
of those who save the ficids of the husbandmun
from the spoils of their worst enemies, are all
reecivable for taxes, and all are egually ub-
noxinus 1o the exeeptiops taken to the certifi-
cates issued under the lzw of Missourd,

The consideration for the nole which is the
subject of this suit wus & good and valuabie
cousideration, and the note is binding on the
parties 10 It Ly the express terms of the six.
teenth section of the law, The.nole furnished
the parties with the means of poying their

) Al the céi-
tificates have Lbeen'redeemed by the State.

Congress is not authorized to issue bills of
credil. The States may do all that is not pro-
hibited, while Congress can do nothing which
is not grapled by the Constitution. T rTess
bad »no e::ﬂmss suthority 10 issue tressury
notes, but they were issued. These notes were
precisely like the Missouri certificates,

The trensurs notes were not bills of credit;
for they were not made, by the act under which
they were issued, a legal iender. They were
frecly circulated throughout the United States
without ebjections, and they were most useful
instruments in the financia! operations of the
government during the last war.

This court Las not jurisdiction of the case.
It is not within thie reguirements of the twenty-
Gfth section of the Judiciary Act. The validity
of the State Jaw was pot drawn in guestion be-
fore the courts of Missouri, and no decision
was made in 1bose courts upon the validity of
the objection now set up under the Constitu-
tion of the United States,

The plendings de not show that the law was
drawn in question; they only deny the promise
charged in the declaration.  Upon the matiers
thus presented, snd on no others, did the courts
of Missouri decide.

Mr. Sheffey, v veply. The whole armument
on the part of the Siate of Missouri in founded
4247] on the assumption that *the cerlificates
are not bills of credit, because they are pot
made a Jegal tender. .

_The provision of the Constitation was intre-
duced to prevent s rmischief; one of the most
fatu) effects on the property of the citizens of
the United 3$iates; and thus considered, it is to
be construed liberally. A strict construction,
and parficelarly one which would render it in-
operative, or feelde in its inBuence, would not
be %usliﬁnb)e. )

he evils are the same, and the notes will
circulgte as freely sud as exiensively whether
they are made a lenderornot.  Whatever paper
romise Is circulated on the eredit of the Siate
18 a bill of credit, aud is within the scnse of th
Consiitution. :

This provicion in the Constitution was intro-
duced 10 prevent the Stales from resorting to
Sute nevessity as an spology for ihe issuc of
paper.  The Bintes are not allowed 16 ** coin
moncy,” and the objeet elearly was to prevent
anything being nade Uy the States which would
SCEVE ns o circulating medinm,

The word ** emit” is & Jeoulinr expression.
Fhi Stales may lsurow money and give noies,
hut 1hat is not eoining money, nor is & emit-

ting bills of credit; and wo “wolf and crow
Vo3
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scalp certificates ™ are only evidence that-the
counlies in the States which authiorize them
owe 50 much money for meritorious and bene-
ficial services.

It is denied that the power of the United
States to issue bills of credit is the same which.
has been claimed by the Stale of Missouri un-
der this law. It doecs not follow thal becaure
the United States may jssue such bills the states
may do so, The States are #pecially probibited
such issues by the Coostitution.

The proposition which was made i the con-
vention lo give to Congress the power to jssue
billsof credit may have been rejected becausethat
power had been already given in the power to
coin money, and reguiate jts value. - Congres
has this power, as an incident, like the power
o issue debenturcs; which i% exercised as anp
incident to 1he power 10 regulate commerce.

* My, Chief Jurtice ManrsnarLdeliver-[*425
ed the opioion of the court, Justices Troxp.
soN, JoHxsoR, and M'Leax dissenting:

This is & writ of error to a judgmeot ren-
dered fn the Court of Last Resort iz the Btate of
Missouri, affirming a judgment obtxined by the
State in one of its inferior courts egainst Hiram
Craig and others nn & promissory note;

The judgment isin these words: *And after-
wards at a court,” $¢., * the partics came into
court by their attorneys, snd, ncither party de-
siring & jury,.the cause is submitied to the
couri; therefore, all and singular Lhe watters
and things being scep and heard by the court,
it is found by fhem that the said” defendonte
did assuroe upon themselves, in maoner and
form, ns the plaintif by her counsel alleged.
And the court also find that the consideration
for which the writing declored upon and 1he
asumpail was made wos for the Joan of loan-
office certificates, loaped by the Siale at her
Ionn-office at Chariten; which certificates were
issued and the loan made in the manoer polated
oul by an Act of the Legisialure of the soid
State of Missouri, approved the 27ih day of
June, 1821, entitied * Ap Act for the establish-
rment of Joan-offices,’ and the acts amendatory -
and supplementary therelo: and the court do
further find that the plaintif bos sustaiped
damages by reason of the nonperformance of
the assumptions and undertakings of them, the
said defendanis, 1o 1he sum of two bundred and
thirty-seven doligrs and seventy-nine cents, and
do assess her damages to that sum.  Therefore,
it is considered,” &,

The firet inquiry it into the jurisdiction of
the court.

The twenty-fiith section of the Judicial Act
declares *1hiat a final judgment or deeree in
any suit in the highest court of law or equily of
2 State, in which a decisior in the suit could be
had, where is drawn in question ™ ** the validi-
ty of a statute of, or an anhority exercised un-
der any Siate, on the zround of ‘their being re-
pugnant 1o the Constituiion, treaties or luws of
the United Sfaics. aud the decicion is in favor
of such their validity,” * may be re-examined,
and reversed or aftrmed in the Supreme Court
of the United States.™

To give jurisdictive te this court, it must ap-

car in the *recond, L That ihie valid- [*420
Ity of a statute of the Siate of Missouri was
drawn 1o question on the ground of its Leing

Poters 4,
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jisnii)
repugnant to the Constitution of the Ubited
States. 2. That the decision was in favor of
its validily.

1. To determine whether tbe validity of »
statute of the Stale was drawn in guestion, it
will be preper 1o inspect the pleadings in the
cause, s well os 1he judgment of the court. -

The declaration is on a promixsory nole, dated
op the 1st day of August, 1824, promising to

y to the Statc of Missouri on the 1st day of

* November, 1822, a1 the loan-office in Chariton,
the sum of ope hundred aod nipety-nine dollars
ninety-nine cents, and the 1wo per ceot. per
nnouin, the interest accruing on the certificates
borsowed from the 1st of October, 1821, This
note Is obvicusly given for ceriificates loaned
under the Act “ for the establishment of loan-
offices.”, . That act directs that Joaus on person-
el securitics shail be maileb! sums Jess than tweo
bundred dollars. «This pote is for ove hua-
dred and pipety-nine dollars pinety-nine cents,
The act directs that the certificates issued by
the State shiall cerry two per cent, interest from
the date, which jntcrest sball be calculated in the
emount of the loan, The note promises 10 re-
poy the sum, wilh the two per cent. interest sc-
“cruing on the certificates borrowed, from the
131 day of October, 3821, It cannot be doubied
that fhe deciaration is on & note given io gur-
suonce of the nct which kas been mentioned.

Neither can 1t be doubted that the plea of
non amumpsit allowed the defendants to draw
into question at the triel the validity of the
consigcrulion on ahich the note was given,
Everything which disaffirms the contract,every-
thing which shows it to be Yoid, may begiven
in evidence on the peneral issue in an sction
-of assumpsit, The defendants, therefore, were st
liberty to guestion the validity of tbe consider-
ation whic(fi wns e foundation of the contract,
and the constitutionality of the Jaw in which it

originated.

ﬁlnve they done 5ot

Had the cause been tried before a jury, the
regular course would have been to move the
couri to instruct the jury that the zct of As-
eembly in pursisnce of which the note was
given was repugnant to the-Constitution of the
#27*] United States, ®and te exeept 10 the
charge of the judges if in favor of ita validity:
“or & special verdict might have been found by
" the jury stating the sct of Assembly, the exe-
.cution of the nole in payment of certificales
loaned in pursusnce of tbst act, and referring
itn validity to the court. The one-coyrse or the
other would bave shown that the validity of
the nct of Asserbly was drawn into question
oo the grouad of ils repugngncy to the Consti-
tution, and that the decision of the court was in
- favor of its validity. But the one course or the
other would have required Loth s court and
jurs. Neitber could be pursued where the
office of the jury was performed by the court.
In such a case, the obvious substitute for on in-
siruction to the jury, or a special verdiet, isa
stalement b?' the court of 1he points in contro-
vorsy, ou which its judzment is founded. This
yoay Dot be the usual mode of proceeding, but
it i an obvious nyode: and if the court of the
Siate has ndopied it, this court cunnol give up
substance for form. .

The arznments of counsel eaonat be spread
on the revend, The points urged in grgument
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eannot appear.  But the motives stated by the
court on 1lie record for iis judgment, asd which
form a part of the judgment jteelf, must be con-
sidered a5 exhibiting the points to which those
arguments were directed, 2od 1be judgment as
showing the decision of tle court upozn those
poiats, There was no jury to find the facts
aud reler the law to the court ; but if the court,
which was substituted for the jury, bas found
the facts on which its judgroent was rendered,
its finding must be egquivatent 1o the finding of
& jury. ?ins the court, then, substiluting itself
for » jury, placed facts upon the record which,
conpected with 1he pleadings, show that the act
in pursusnce of which this note was executed
was drawn into question on the ground of its
repugnancy to the Copslitution? ’
‘After finding tbat the defendants did sssume
upon themselves, &ec., the courl proceeds to
find '‘tbat the consideration for which the

writing declared upon und the asumpsil was -

made was the loan of loan-office certificates
loaned by the State st ber Joan-office at Chari-
ton: which centificaler were issued and the loan
mnde in the manper pointed out *by an {*428
Act of the Legiclature of the raid Biate of
Mirsoari, approved the 27th of June, 1821, en-
titled,” &e.

Why did not the court stop jmmediately
sfter the ususl fnding that the defendants as-
sumed upon themselves? Why proceed to find
that the note was given for loon-office certif-
cates jrsued under the act contended to be ua-
constitutional, apd loaned in pursuauce of that
pet, if the matter thus found wwas irrelevant to
the guestion they were to decide? .

Buppose the siotement made by the court 1o
be conlained in the verdict of a jury which con-
cludes with referring to the court the validity
of the note thus takeo in pursuance of the act:
would pot ruch a verdict bring (he constite-
tionality of the act as well as its construction
direcily before the court? e think it would:
such a verdict would find that the consideration
of the note was Joan-office certificates issued
and Josned in the mavner prescribed by the act.
What could be referred te the court by such &
verdict but the obligation of the law? Tt finds
that the certificates for which the pote was
given were issued in pursuance of the act, and
thst the contract was made in conformity with
It. Admit tbe obligation of the act, rnd e
verdict is for the plaintiff; dcng fts obligation,
and the verdict is for the defendent. On what
ground can its obligation be contested, but its re-

ugnancy to the Copstitution of the United
gmes' c%iu otherissupgested. Atanyrate,itis
opentothat objection, 1fitbein truth repugnant
to the Conslitutgi;n (ifa lheb?:iled fetdlteis, ti:l:t
repugnancy might have o ur] in the
Stgleg,r:md may consequently be urged in this
court: since it is presented by the facts in the
record, which were found by the court that
tricd the cause. .

1t is impossible to doubt that, in point of fact,
the constitutionality of the act upder whick
the certificates were issued that formed the con
sideration of 1his note, constituied 1he only real
question made by the parties, and the only real
ymestion decided by thecourt.  But the record
is 10 be jospected wiils judicinl eyes; and, as it
docs pot siate in express terpas that thie point

was made, it lias been contorded Hiad s oant
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cannot asstine the fact that it was made or de-
termined in the tribunal of the State.

4204  *The record shows distinctly that
this poiot existed, and thal no otber did exist;
the special stalemunt of facts made by the court
as exhibiting the foundation of ils_judgment
contains this point and no other. The record
showk clcnrﬁ,‘ thut the canse did depend, and
must depend, on this point alone. I, in such
# case, the mere omission of the court of Mis-
souri to say, in 1erms, that the act of the Legis-
ldfure was constitulional, withdraws that poiot

from the enuse, or must close the judicinl eyes)

af the eppelbde tribunal upon il, nothing con
be more obvigus thaw that the provicions of the
Constitufion and of sn act of Congrese may be
alwaye evaded; and may be often, as we think
they would be in this case, uniotentionaily de-
feated. )

But this guestion has frequently occurred,
and has, we 1hink, been frequently decided in
this court. Smith v. The State of Maryland (6
Cranch, '286), Varfin v. Hunler's Lezee (1
Wheat., 855), Mitler v, Nicholls (4 Wheal., 311).
Willigms v. Norria (12 Wheat., 117), Wilson ef
o, v. The Bluck Bird Creck Marsh Company (2
Poters, 245). and [Lerris. v. Dennie, in this lerm,
are ail, we 1hink, expressly in point. There
haos been perfect uniformity in the construction
given by this court'to the tweaty-fifth scction
of the Judicial Act, That construction is, that
it is not mecessery 1o stale, in terms, on the rec-
ord, that the Constitution or a treaty or law
of the United Stiatex has been drawn in ques-
tion, or the validity of n State Jaw. op the

ound of its repugnancy to the Constitution.

t is suflicient if 1he record sbows that the Con-
slitution, or & tresly or law of 1he United States
must have been construed, or that the consti-
tutionzlity of a Sinte Jaw must bave been gues-
tioned, and the .decision has been in favor of
theJnrt.y claiming under such law,

We think, thea, that the facts siated op the
record presented the question of repughancy
between the Constitution of the United Stales
and the act of Missouri to the court for its de-
cision. If it wos presented., we are to in-
quire,

2. Was the decision of the court in favor of
it validity?

The judgment in favor of the plaintiff is a
decision in favor of the validity of 1he contraet,
430%] and, consequently, of *the validity of

“the law by the suthority of which the contract

was made.

The case is, we thipk, within the twenty-
fifth scctioe of the Judicial Act, and, conse.
quently, within the jurisdiclion of this court,

This brings us to the grest guestino in the
cause: Is the act of the Legisiature of Mis

souri repugnant o the Constittition of the Unit-
ed Siates?

The counsel for the plaintiffs in crror main-} p

tain that it is repugnant to the Coostitution,
Lecause its object is Ihe emission of bills of
credit contrary to the express probibition con-
taiped ip the tenth section of the first article.

The Act under ihe authority of which the
certifientes Jonved to the plaintiffs ip error were
fssued was passed on \be 26th of June, 1821,
and is entitled ** An Act for the establishment
of loan-oilices.” The provisions that are ma-
terial 10 the prescul iaquiry are comprehended
pie
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in the third, thirteemth, fillceath, sixteentk,
twenty-hird, and vwenty-Tourth scclions of the
act, which &re in these words:

- Seetion the third enacts ** that the auditor of
public aceounts and treasurer, under the diree-
tion of the govetoot, shall, and they are here-
by required to issue ceriificates, signed by the
said suditor spd treasurer, 1o the nmount of
two hundred 1thousand dollars, of devowminn.
tions not exceeding 16n dollurs, nor less than
fifty cents {to bear such devices as they may
decmn 1he most safe), in the following form, to
wit: **This eertiticate shall e receivable at
the 1rensury, or any of the lonn-oflices of the
State of Missouri, in the discharge of taxes or
delits due 10 the State, for the sum of § .
with interest for the same. at the rate of two
per centum per annom from this date, thew——
duy of 82 "

¢ thirteenth section declares ** that the cer-
tificates of tbe said Joun-oftice eball be receiv.
able ot the treasury of the State, and by =il
tax-gatherers and other public officers, in pay-
ment of 1nxes or other moneys now due to the
Stale or in any county or igwn therein, apd |
the said certificates khall alsoe be received by sl
officers, civil und military, in the State, in the
discharge of salaries and fees of office.”

The filtcenth seclion provides ** that the
commissioners *of the said loan-offices E*-LBI .
thall have power tp make loans of the said
certificaten to citizens of this State, residing
within their respective districta only, and in
each district o proportion shall be losned to the
citizens of cach county thercin, according 4o
the pumber thereof,” &c.

Section sixleenth.  * That the said commis-
sioners of ench of the r2id offices are further
autborized to make loans on personal securities
by them deemed good and sufficient for sums
Jess than two hundred dollurs; which securities
shall be joiotly and severally bound for the
payment of the amount o loaned, with inter-
est thercon,”

Section twenty-third.  ** That the General
Assembly shall, os s00n o8 may be, causc the
salt springs end lands attached thereto, given
by Congress to this State, to be Jeased out, and
it shal] always be the fundamental condition in

‘| such lozses” ihat the Jessve or lessees shull re-

ceive the certificates bhereby reyuired to be js
sued in payment for =alt, ot a price nol exceed-
ing that which may be prescribed by Jaw; and
all the procevds of the said salt springs, the ip- .
terest necruing to the State, and sl estates pur-.
chased Ly officers of the said several offices
under the provisions of this act, and all the
debts now due or hereafter 10 be due to this
State, are hercby pledsed and constituted a
fund for the redemption of the certificnics
herely required 1o be issued, and the fnith of
the Statc is bereby also pledged for the same
urpose.”

Section twepty-fourth. * That it shall be the
duty of the said swlitor and treasurer to with-
dnww apnually from circulution one-lenth part
of the certificates whiceh ure hereby required 1o
be issued,” &

The clause in the Consitution which this aet
is supposed 1o violate is in these words: ** XNo
Stute shall ™ = emit bills uf credit.”

What is & Lill of credit? What did the Con-
stitution miean to forbid? -

Peters 4,
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in its enlarmed, and perhaps its literal sense,
the term * bill of eredit may comprebend any
instrument by which a Stule engages lo pay
money at a future day ; thes including a certis-
cale riven for money borrowed.  Bui the lan-
432*] zuage *of the Constituion itself, and
the mischiel to e prevented, which we know
{rom the historv of our country, equally Jimil
the interpreiation of tbe terms. The word
“emit " is never enployed o describing those
contracts by which a Siate binds itself 1o pay
mupey &t a future day for services actually re-
* ceived, or for money borrowed for present use;
nor arc ipstroments elx‘cculed fo:] such pm;i
poses,” in commoo  longuage, denominnte
** bills of credit.” To "cgl:'lil bills of credit,”
conveys (o the mind the iden of ssuing paper
intended to circulate through the communit
“for ile ordioary spm , as money, whic
paper is_redevranble at & future day.  This is

office they were to perforin,  The denomina-
tions of the Dills—{rom tfen dellars to Afty
cents—fitted them for the purpose of ordinary
circulation and their receplion in payment of
taxes, and debis to the poverument 2nd 1o cor-
porations, and of salaries and fees, would give
thewn currency.  They were 1o be pimt into cir-
culalion; tbat is, emitted, by the goveroment,
1z eddition to all these evidences of an inlen-
tion 10 make thicse certificates the ordinary cir-
culutiag mediuim of the couptry, the law speaks
of them ir this cheracter, and dircets ibe au-
ditor and treasurer to withdraw annually one-
tenth of them from circulation.

lificates,” nothing wouid have beeu wapting to
Constitution.

Avod can_this make any real differencet .Ja
the proposilion 1o be mainiained 1baL b Cob-

the sense th which the terma bave been nlways
understood, o

a1 a very early period of our colonial history
the attemnpt to supply the want of the precious
melals by 2 paper medium was made 10 a con-
sidvrable extent, and the bLills emited for this

stitution meant to prohibit names sod
LIDIngEEY TBAL B Verv umpotlant ac g w
Tschh ; bich 3 ?Eil'?

greal and ruinous wischiel, Which is ex i
IGiTRTIen By worda most_appropriale ;or s
[escription, may be petlormed :

tion of & namet That the Constitution, in

purpos have been frequently depominated bills
of credit.  During the war_of our revolution |
we were driven W this expedient, and necessity
eompelled us 1o use il 10 4 most fearful extent.
The terin has acquired an appropriate meaning;
‘m‘-"mnﬁr%%mr—ﬁmf————rw TmIV & paper heaiin,

inlended (o circulale Lweed ndivIQualn B

plWeen governmeni and indivinuals, for the
ordin ur ol sociely,  ooch 8 m&ltm
hias Bﬁu-n: ni T\'\'nmgys imﬁle 19 considcralile Huctua-

on. Vi

of itx_ most ImpoTiant provisions, IDAY be open)
evaded by %v‘mg 1 DewW name 1o np E]ﬂ !E{EE;
"We canoof thiok so. We think the cerlificates
emitied under the authority of this act are ss
entirely bills of credit as if they had been wo
denosninated ju the sct liself.

But it is contended that though these certii-
cates shopld be *decmed bills of credit, [*434
according to the common acceptation of the
term, they are oot s¢ in the sense of the Couw-
slllgﬁon. because -they are not made a legal
[ tender,

s chab allen greal ana sudieh, SXHRE
ndividuals 1o Tmmense Joss, are (he sources of
rulnous 5 143 mmns, R cstroz ril con ence
heiween man and man.  To ol up this mis-

chiel by the rools, & misehiel which was Telf
ihrou Elﬁe Chiled Binics, aud wbich deeply
ccled the interest and E‘mee'mmv of all, the

e qeein in their Constitution ibat no
%mmm

1

billun means anyihing, e words are not
empty sonnda, it mast comprebend the emis-
sion of any paper medium by & Biate govern-
ment for the purposeof comwon_circulation,

What is the character of the certificates is-
sued by awthority of the set under considera-
tion? What office are they to perform? Cer.
tificates signed by the auditor 2nd treasurer of
the State are to be issned by those officers to

. 433"} the *amount of iwo bundred thonsand
dolers, of denominations not cxceeding en
dollars, nor Jess than fifty cents. The paper
purporis on its face™to be receivable at the
treasury, or at any loan-office of the State of
Missouri, in discharge of taxes or debte due to
the State, : K :

The law makes them receivable in discharge
of all taxes or debts due to the State, or any
county or town therein: and of all salarics and
fees of office to ail officers, civil and military,
within the Sin1e, and for salt s0ld by the Jes-
=ees of the public salt-works. Tt also pledges
the faith and funds of the State for their Te-
demption.
It seems< impossiWle to doubt the intention of

the Legislature in passing 1his act, or 1o mis-

e prohi-]

The Constitution ilself furnishes' no counte-
napnce to this distinction,
geveral. It extende to all bills of credit, not
to bills of a particular description. That 11l
bunal must be bold indeed, which, without the
sid of other explanatory words, could veniure
on 1his eonstruction. It is the less admissible
in this case, beeanse the same clanse of the
Constitution contains a substantive probibition
to the enactment of tender. laws, e Consti-
tution, thevefore, considers the emission of
bills of credit and the enactiment of tender Jaws
#s distinct operstions, independent of each
other, which mny be separately performed.
Both are forbidden, To sustain the ope -
causs it Js not also the other; to zay that bills
of credit moy be emitted if they be pot made 3
tender in payment of debts, is, in effect, to ex-
punge that distinct independent prohibition,
and 1o resd the clause us if it bad been entirely

to for the purpose of showing that is great
mischief consists in being moade a tender, and
ihnt, therefore, the genernl words of the an-
stitolion may Le restriined to a particulur in-
tent,

Was it even true that the evils of puper
money resulted solely from the quality of its
being made a tender, tis courl would not feel
itvel{ anthorized to disregard the plain mean-
ing of words, io rearch of a conjectural inlent
to which we are not conducied by the langusge
of any part of the instroment. ut we do not

take the character of these cortificates, or e
Poters &

think that the history of our couniry proves
21l

UHad they l
beeo termed * bills of credit,” justend of ** cer-

bring them within the prohibitory words of the _

The prohibition & |

\

mitted:  We are not at liberty 1o <o this,
The history of paper honey, i:,n.u Geen releried .

/A nishes any just argument in favor of tiat re-

!)

1

either, 1hat being marde a tender in pnyment of

debts §s an essentisl gnality of Lills of eredit,
or 1he only mischief resulting from them. It
oy, indeed, bethe most pernicioue; hut that
will not authorize a court to convert & geoerat
into a particdlar prebibition,
We lenrn {rom Hutchinson's History of Mas-
sachusetts (Vol. L., p. 402). that bills of credit
were emitied for the {irst time in that eolony io
1680, Ap urmy returoing unexpectedly from
an expedition ngainst Cannds {which bad
proved as disastrous as the pian was maguifi-
435%) cent)y found the government *toally
unprepared to-mert their claims, Bills of
credit were resorted to for telief from this em-
basrassment.  They do not appesr 1o bave
beeg made » tender, but they were not o that
actount the less bills of credit, nor were they
abzolutely harmless, The emission, however,
bot being considernble, and the bills being soon
redecmed, the experiment would have been
roduciive of not much mischief had it not
gee.n followed by repeated vmirsions 1o & much
larger amount.” The subsequent history of
Massachusetts abounds with proofs of the evils
wilh which paper money is fraught, whether it
be or be not a legal tender.
Paper money was also issued jn olber colo-
nies, boih in the north and south; and whether
made a tepder or not, was productive of evils
in propurtion to the gquantity emitted.
war which commenced in America in 1755,
Virginia issued paper money ot several succes--
sive sessions under the nppellation of treasury
notes.  This was made a tender. Emiscions
were sfterwards made in 1768, in 1771, and in
1778. These were nol made a tender, but the:
clreilated 1egether; were equally bills of credii,
and were procduétive of the same effects, In
1775.a considerable erission wat mnade for the
purposes of the war, The bills were declarcd
to be current, but were not made s tender.
In 1776, an addilional pmizejon was made, and
the Dbills were declared 1o be a tender. The
bills of 1775 and 1576 circulated together, were
-equally bills of credit, and weré productive of
the =atne consequences. '

Ie thell
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It has been Jong setfled that a promise made
In TORNICRRTION 01w Ber Whieh 15 Rrfdior
by buw bs void, 11 will nol Te qucslinoed st
an act fﬂTilll]d(‘l’l Il\' e (nushlnlmn O! The
1 it & The supreme Iaw,
agninst law,” Now, (he Consniation 16r5ds &
‘Stie o "emit bills of credit.” The loan of
these certificates is the very act which is for-
bidden, 1t b5 not the makiog of them while
they fie in the loan-offices, but the issuing of
them, 1he putting them into circulation, which
is 1hie nct of emission—the act that is forbiddes
Ly rhe Constitution. The consideration of this..
nole is the emission of bills of credit by the
Btate. ‘The_very act which constitutes the
consideratjon i= {he acl of cmiitng bl of

<‘:reml ih ilie mode prescnibed by 1he Jaw of
Missoupi, which aci IEE profibiled by (he Con-
stilution of ihe Unlicd Stateg. L---_ .
ases which we canoot dislinguish from thia
in principle have been decided in State courts
of great respectability, and In this court. In
the case of The Springfild Bank v. Merrick
ét gl (14 Mars, Rep., 322), a note vwas made
| payable in certain bills, the loaning or nepoti.
nlinf,' of which was prohilited by statute, in-
Hicting & pepalty for its violation. The note
was held to be void. Huad thin note been made
in consideration of these bills, instend of being
made payable in them, it would not have been
e repugnant to the statute; and would con-
setiueuily have been equally void. :

n Hunt v. Hnickerlocker (5 Jobns., Rep.,
827), it was decided that sn agreement for the
sade of tickets ju_s lottery not suthorized b
the Legislature of the State, although inmi.

Y | tuted under the authority of the goveroment of

another State, is contrary to the spiri€ and pok-
icy of the law, and void, The considerntion
oo which the agrecment wes founded Leing
Illt:gal. the agreement wes vold, The books,
both of *3Massachuselts and New York, [*437
abound with cases 10 the same effect, They
turn upen the guestion whether the particular
case 5 within the principle, not on the princi-
ple itzelf,

Congress emiticd bills of credit to a lar
amount, and did not, perhaps could not, make
them & legal tender. This power resided in
the States” In May, 1777, the Legislature of
Virginia passed on Act for the first lime mak-
Ing the bills of credit issued under the author-
ity of Con & tender 5o far as to extinguish
interest, 1 was not untl March, 1781, that
Virginia passed an Act making all the billz of
cre(fil which had been emitted by Congress,
opnd all which bad been emitted by the State, &
legul tender in payment of debis, Yet they
were, jn every sense of the word, dbilis of
credit previons to that time, 2od wese pro-
ductive of nll the consequences of paper money.
We canbot, then, nssent to the proposition
43G*] *that the history of our courtry fur-

stricted construction of the Constitution for
which 1he counsel for the defendant in error
contiends,
" The eertifieiTos I6F whieh Th7s fiole was given,
being in truth *Bills of credit™ in the sense of the
Constitution, we are bromght to the inguiry:

Iz the note valid of which they form 1he con-
sideretion? )

It has never been doubted that,
note given ol a consideralion Which ia msni
iied by Jaw_isvoid,_ Had (hé iaving OF CIFce-
avion ol certiliciter of thix or of sny other
description been probiblted by a sialute of
Mitsouri, could 4 suit have been sustained in
the courls of that Siale on & note Tiven in con.
sideration of the prohibited certifieatear 1f it
peould not, are' the prohibitions of the Coosti-
tution 10 be held Jess sacred thsn those of o
State Iaw? - .

It _bad been determined, lnde

dent]xl of
the acis 0 nn?esi on_ibat subject that mall-
Ing_under the license ol anepemy 15 Hlegal
Piiﬁllan ¥. Nicholon @Wh

cat,, 204) Yra g £0il
brought in one of the courts of this dixtrict op
2 note given by Nicholson to Patton, both
citizens of the United States, for & British
ficense.  The United States were then st war
with Grent Britian. but the Yicense wnas pro-
cured without nny intercourse with the snemy.
The jodgmest of the Cirenit Court was in
favor of the defendanl, and the plaintiff sued
out & writ of error, The counse! for the de-
fendant in error was stopped. the court de-
cluring thnt the use of a license from the
eremy heing nnlawful, one citizen had on

o217

s

right i0 purchinse from or seli 10 another such

Prters 4.
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& license, 1o be wsrd on board an Mmcrican
vessel. The consideration for which the note
was given being  unlawful, it followed of
course that the note was veid.

A majority of the court feels constrained to
say that the consideration on which thie note
in this cose was piven is agninst 1he highest
Jow of the Jand, and that the pote itself is
atterly void. In rendering judgment for the
plaintiff, the coyrt for the State of Missouri
decided im favor of the validity of a luw
which is repugoast to the Constitution of the
United States,

1n the argument we have been reminded by
one side of the digniiy of 'z sovercign siate; of
the humiliation of ber submiuinﬁ berself to
this tribunal; of the dangers which may result
from infiicting a wound on that dignity: by
the olher, of the still soperior dignity of the.
438*} penple of the Lnited States, *who
have spokien their will in terms which we
cannol misundenstand.

To these admonitions we can only answer,
that if the exercise of thet jurisdiction which
bas been jmposed upon us by the Constitution
and lows of the Unned States shall be calew-
lated to Vring oo those dangers which have
been indicmc-i or if it ghall be incispenrable to
the preservation of the Gnion,and consequently,
of the independence sod Jiberty of these States,
these are considerntions which address them-
sclves 1o those departments which may with
perfect propriety be infinenced by them.
This dvpartment can listen only to the man-
dates of law, and con tread only (hat path
which is marked out by dury. X

‘The judzment of the Supreme Court of the
State of Missouri for the First Judicial Dis-
trict Is reversed, and the cguse remanded, with
directions lo enter judgment . for tbe delend—%
anta. . i

Mr. Justice Jouxeox,

This is a case of a new impression and in-
trinsic difficulty, and brisgs up questions of
the most vital importance to the interesis of
this Union.

The declarntion i in the ordinary foim, and
the part of ibe record of the Siale court
whic?la raises the. guestions before us, is ex.
pressed in these words: **At & court, &c., came
the parties. &c., and neither party requiring a
ury, the cause is submitied 10 the court; there-
ore, all and singular, the matters and things,
and evidences, ‘nE seen and heard by the
coutt, it is found by them that 1he said de-
fendanta did assume upon themselves in the
ronnuer spd form as the plaintiffs by their
counsel allege: and the court also find that
the cousideratten for which the writing de-
clared upon and the amympn? wns made, was
for the Pr?:m of loan-office cerlificales, loaned
by the Sinte at her Joan-office at Clhuriton;
which certificaies were issued and the loan!
made o the manner ywinted out Ly a0 Act of !
e Legistiiure of Missouri, approved, &e.
And the court vlo further find that the pleint. -
iff hath sustained damages by reason of the
noaperformance of the assumptions and uvo-
dertakings aforexnid, of them ibe said de-
4:38*] fondanis, ®10 the sum, &e.; and there- -

fore 1 s cansidered tha e plsimil recover,”
de.
Prtore 4 B} 8 Ranm 7

In onder 10 underetand the case, it niny he

proper (o promise that the territory now occu- -

pied by the State of Missouri having been sub-
ject to its Spanish poveroment, was ut the
time of its cossion poverned by the civil law
as modified by the Spanisk government: that
it so continued, subject Lo certnin modifica
tions introtiucerd by act of Congress, until |
beceime a State; when the people incorporated
into their institutions as much of the civil law
as they ibought proper: and bence, their courts
of justice now partake of a mixed character,
perbaps combiving ell 1be sdvanitnges of the
civil and eommon law forms. By obe of the
Fmvisinna of this Jaw the trial by jury i
orced upon mo oue; is et open to ali, and
when not demsanded, the court acts the double
part of jury and judge. ’

1t is obvious, therefore, that the maiter cer--

tified from tbe record of the Siate court be-
fore recited is in nature of & special verdict,
and lhetf‘udgmem of the court is upon that ver-
dict, and in this light it shall be examined.

The purport of ihe finding is that the vole
declared upon was given ** for 8 Joan of loan-
office certificales Joaoed by the Stste under
certain Slate acts, the caption of which is
given.”

Some donbts were throwa ont in the argu-
ment whether we .could take notice of the
State laws thoe found without being set out st
lengih; but in this there can be do guestion;
whatever Jaws that court would take potice of,
‘we must of pecessity receive and consider, as
if_{ully sei out. ’

"By 1he acts of the Siate designated by the
court in their inding, the oficers of the iress
ury depariment of the Btale were authorized
to create certificates of small desominations—
from ten dollars down to fifty cents—bearing
interest at two per centum per annum, and to
lonn these certificates to individuals; taking in
licu thercof promissery notes, payable nnt ex-
ceeding one year from the date, with not more
than FIX per cent, interest, and redeemable by

installments pot exceeding ten per cent. cvery.

six montbs, giving mortguges of landed prop-
erty for security, .

*These certificates were in tbis form: [*440
*“ This certificale zhall be receivable at the
tressury, or eny of tbe loan-offices of the
State of Missouri, in the discharge of tlaxes or
debts due the State, for the sum of §——,
with ioterest for the zame, at the rate of two
per centum per ennum from this date, the
dry o , 182 ;" which form is set
oul in and prescribed by the act designated io

the finding of the court .

This writ of error is sued out under the
twenty-6fth section of the Judiciary Act, up-
on the suppnsition that the Stale act is in
violation of that provision in the Constitulion
which prohibits the States {rom emitting bills
of credit; and that the note declared on is
void, as having been taken for an illegal cop-
siderntion, or without considernation,

_As apreliminary gquestion, it has been argued
that 1he case is not within the provisiums of
the twenty-fifth section; becaure- it docs not
appear from anything on the record thut this
ground of defense was specially =et up in the
el of the Sate.  Bul this we conrider no
longer an open guestion; it bas repeaedly
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ADDITIONAL MEMORANDUM

At the trial on December 7,1968 John
R. Elsom's BooE, "LIGHTNING OVER THE TREASURY"
was recieved in evidence. See included herein
pages 11 thru 15 for the origin of this
Bank racket. Also included is Jefferson's
objectian to the First Bank of the United
States and his reasons and also Andrew Jack-
son's Veto of the Second Bank of the United:
States, :

Whether it is Constitutional for the Gov.
of the U.S. to incorporate a Bank, this Court
need not pass upon, for it is immaterial to
the issues here involved. Such a Corporation
certainly cannot have any more rights than
a natural person., The emission of Bills of
Credit upon their Books, without consideration
and the Issuance of Federal Reserve Notes
without consideration to circulate as a legal
tender for the payment of debts is not permitted,
expressly or impliedly by the Constitution of
the United States. Paper, whether money or
not, is always illegal unless it is fully
representative of some material commodity.

The issuance of a paper money without backing
by the Banks is the same as if a grain warehouse-
man were to issue Warehouse Receipts for grain
that he did not have. There must be a full
representative consideration behind the paper
or it is void as premised in fraud. No rights
can be acquired by fraud. The law does not
sanction an intentional wrong to th

h

in War or in Peacék : the Citizep either
)
= L /- .
February 6,1964;2?%31—13“L)K; /%%:/éf%

/Martin V. M3honey/
/ Justice of the Peace
" Credit River Township y

Scott County,Minnesota




