STATE OF MINNESCTA FIRST JUDICIAL DISTRICTT

COUNTY OF DKKQTA | IN DISTRICT COURT
First National Bank ‘of Montgomery, Plaintiff,

vs. NOTICE OF APPEAL  File No. 19144
Jerome Daly Defendant. .

TO: Plaintiff above named and to its Attorney Theodéré R. Mellby
Sir: |

You will please take Notice that the Defendant; Jerome Daly
hereby Appeals to the Supreme Court of the State of Minnesota
from the Order of the above District Court dated January 30,1969
which Order Qas filed and entered in the office of the Clerk of
the District Court on February 3,1969, Ordering Martin V. Mahoney,
Justice of the Peace, Credit River Township, Scott County,
Minnesota to make return on Appeal. |

Dated February 25,1969.
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STATE OF MINNESOTA
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William Wildanger , being first sworn, deposes and

states that on behalf of Jerome Daly __on

February 26,1969 _ he served the annexed Findings of Fact

- -

®neclusions of Law and Judgmenﬁoiﬂﬁﬁxﬁixﬁﬁfﬁﬁﬁ and Notice of Appeal dated

of Feb., €,1969 Feb. 25,1969
on all other parties hereto in this action by malling to them or.

their respective attorneys a copy thereof, inclosed in an envel~-
ope, postage prepaid, by depositing the same in the post office
at savage, Minnesota, directed to them or their attorneys at

their last known address as follows:

Theordore R. Mellby
Mellby and McGuire
Lawyers
Montgomery,Minnesota

Subscribed and sworn
be e this
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a license, 1o be used on board an Awcrivan
vessel.  The consideration {for which the note
was given Ueing  unlawful, it foliowed of
course that the note was void.

A majority of 1he court fecls constrained to
say that the eonsideration on which the note
in this casc was given is against the highest
law of the lund, and that the pote tself is
utterly void.  In rendering judgment for the
plaintHT, the coyrt for the State of Missouri
decided in favor of the validity of a luw
which is repugnant to the Constitution of the
Crited States.

In the argumeat we have been reminded by
one side of the dignily of ‘a sovercign state; of
the humiliation of her submitling berself to
this tribunal; of the dangers which may result
from isflicting a wound on that dignity: by
the other, of the still superior dignity of the.
438%] people of the United Fiates, *who
bave spoken their will in terms which we
cannol misunderstand. .

To these admonitions we can nnly answer,
that if the exercise of that jurisdiction which
bas been imposed upon us by the Constitution
and laws of the United States shall be calcu-
lated to bring on thosc dangers which have
been indicated, or if it shail be indispensable to
the preservation of the Union, and cousequently,
of the independence and liberty of these States,
(hese are counsiderntions which address them-
selves 1o those departmeats which may with
perfect propriety be infiuenced by them.
This department can listen only to the man-
dates of law, and can tread only that path
which is marked out by duty.

Tlhie judoement of the Supreme Court of the
State of Missouri for the First Judicial Dis-
trict-is reversed, and the cause remanded, with

“directions to enter judgment. for the defend-‘
anla, .

a—

Mr. Justice JouxsoR,

This is a case of 8 new impression and in-
trinsic difficulty. and brings up questions of
the most vital importance to the interests of
this Union.

The declaration is in the ordinary form, and
the part of thie record of the State court
which raises the. gquestions befare us, is ex-
pressed in these words: *'At a court, &c., came
the parties. &c., and neither party requiring a
jury, the cause is submitted to the court; there-
fore, all and singular, the matters and things,
and evidences, %ein seen and heard by the
court, it is found Ey them that the said de-
fendants did assume Upon themselves in the
manner and form ns the plaistiffs by their
counsel allege: and the court also find that
the cousiderarten for which the writing de-
¢clared upon and the aswmpsil was made, was
{or the loan of loan-office certificntes, Joaned
by tlie Siate at her loan-office at Chariton;

I order to understand the case, it may be
proper 1o premise that the tervitory now occu-
pied by the State of Missouri having been sub-
ject to its Spanish government. was at the
time of irs cession governed Ly the civil law
as medified by the Spanish government; that
it so contioued, fubject to certaic modifica
ticus introduced by act of Congress, until it
became a State; when the people incorporated
into their institutions as much of the eivil law
us they thought proper: and hence, their courts
of jusiice now partake of & mixed character,
perhaps combining all the advantages of the
civil apd eommon law forms. By one of the
provisions of this law the trial by jury is
forced upon no one; is yet opes 1o all, and
when not demanded, the court acts the doubie
part of jury and judge. '

It is olvious, therefore, that the maiter cer-
tified from the record of the State court be-
fore recited is in nature of a special verdict,
and the judgment of the court is upon that ver-
dict, and io this light it shall be examined.

The purport of the finding is that the vote

office certificates loaned by the State under
certnin  Siate ncts, the ecaption of which is
given.” )

Some doubis were thrown out in the arga-
ment whether we -could take notice of the
State Jaws thus found without being set out at
length; but in this there can be fio question;
whatever laws that court would take notice of,
| we must of pecessily receive and consider, as
if_fully set oul '

‘By the acts of the State designated by the
court in their finding, the offigers of the ireas-
ury department of the State were suthorized
to create certificates of small denominations—
from ten dollars down to fifty cents—Llearing
jnterest at two per centurz per annum, and to
loan these certificates to individuals; taking in
liext thereof promissory notes, payable not ex-
cceding one year from the date, with not more
than six per cent. interest; and redeemable by
instailments not exceeding ten per cent. every
six months, giving mortgages of landed prop-
erty for security,

*These certificates were in this form: [*440
** This cerlificate shall be receivable at the
treasury, or any of the loan-offices of the
State of Missouri. in the discharge of taxes or
debts due the State, for the sum of $§—r,
with interest for the same, at the rate of two
per cenium per annum from this date, the

day of ., 182 ;" which forwn is set
out in and prescribed by the act designated io
ltl:e finding of the court, .

This writ of error is sued out under ihe
twenty-fifth section of the Judiciary Act, u
on the supposition that the State act is in
violation of that provision in the Coastitution
which prohibits the States from emitting bills

which certificates were issued and the loan

of credit; and that the note declared on is

declared upon was given ‘“‘for a loan of loan. .

made in the manner pointed out by an Act of | void, as having been taken for an illegal con-
the Legislature of Missouri, approved. &c. | sideration, or without consideration.

And the court do further find that the plaint-,  As apreliminary question, it has been argued
iff hath sustained damages by reason of theithat the case is pot within the provisicns of
nonperformance of the ussumptions and un- | ke twenty-fifth section; because- it docs not
dertakings aforesaid, of them (he said de- ' appear from anything oo the record that this
4:39*] fondanis, *1o the suin. &e. ; and there-  ground of defense was speciallr set up in the
fore it is considered that e plainifl recover,” courts of the Stute.  DBut his we consider nn
Aren fourer an voun auestion: it has repeatedly
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ADDITIONAL MEMORANDUM

- At the trial on December 7,1968 John
R. Elsom's BookK, "LIGHTNING OVER THE TREASURY"

. was recieved in evidence. See included herein

pages 11 thru 15 for the origin of this
Bank racket. Also included is Jefferson's
objection to the First Bank of the United
States and his reasons and also Andrew Jack-
son's Veto of the Second Bank of the United
States. : -
Whether it is Constitutional for the Gov.
of the U.S. to incorporate a Bank, this Court
need not pass upon, for it is immaterial to
the issues here involved. Such a Corporation
certainly cannot have any more rights than
a natural person. The emission of Bills of
Credit upon their Books, without consideration
and the Issuance of Federal Reserve Notes
without consideration to circulate as a legal

tender for the payment of debts is not permitted,

expressly or impliedly by the Constitution of
the United States. Paper, whether money or
not, is always illegal unless it is fully
representative of some material commodity.
The issuance of a paper money without backing

by the Banks is the same as if a grain warehouse-

man were to issue Warehouse Receipts for grain
that he did not have. There must be a full
representative consideration behind the paper
or it is void as premised in fraud. No rights
can be acquired by fraud. The law does not

sanction an intentional wrongfo the Citizem eithe:

in War or in Peagéh/ - F

February 6,1964:;C;GEI'ZV-L).J

' /Martin V. M3honey/

/ Justice of the Peace

! Credit River Township ;
Scott County,Minnesota
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1o its enlarged, and perlps its literal sense,
the term = bill of credit ™ muy comprehend any
instrument: by wlich a State engages to pay
money at o future duy; thus including a centifi-
cate wiven for money borrowed. But the lan-
4:32*] mnage ®of the Counstitmion itself, and
the mischief to be prevented, which we know
from the history of our country, equally lmit
{he ioterpretation of the terms.. The word
** emit " is nevér employed in describing those
contracts by which a State binds itself 1o pay
money al a future day for services actually re-

"'cuivci, or for money borrowed for present use;
nor arc instroments execuled for such pur-
puses,” in  coromot * language, denominated
A+ bills of credit.” To **emit bills of credit,”
conveys to the mind the idea of issuing paper
intended to circulate through the communit
*for ils ordinary.:purposes, as money, whic
paper is. redecmable ot & future day. This is

office they were to perforn.  The denamina-
tions of the bills—from ten dollars 10 ffty
cents—iitted them for the purpese of erdinery
circulation and their reception in pavment of
taxes, and delds to the goverament and to cor-
porations,.and of salaries and fees, would give
them currency.  They were to be put into cir
culation; that is, emitted, by the governmeat.
In addition to all these evidences of an inten-
tion to make these certificates the ordinary eir-
culuting medium of the country, the law speaks
of them in this character, and directs the au-
ditor and treasurer to withdraw annually one-
testh of them from circulation, JHad ¥
heeo termed ‘* bills of credit,” instead of ** cer-
tificates,” nothing would have been wanting to
Constitution. K

And can this make any real difference! .In
the propesition o bé mzainiained that the Con-

the sense th which the terms have been always
usderstoad. :

stitulion meant to prolibit names and  not
ihings? "Thal & very imporiant act, big Wilth

Al & very early period of our colonia! history
the attempt to supply the want of the precious
metals by a paper medium was made to a con-
siderabie extent, and the Lills emited for this

greal and ruinous mischicf, which i6 expresaly
forhiuden Dy words most appropriale ;or lis

EE‘ rlﬁlmn mai % Eﬂormﬁ Ef Thie suE..tll'g_-
tion of & name¥ That the Constituiion, in one

purpose have been frequently denominated bills
of eredit.  During the war of our revolution |
we were driven to this expedient, and necessity
compelied us 10 use it to o most fearful extend
«.The tenn has acquired an appropriate meaning;

“ind " UillS 6 Credit  SIEnii Y & pilper mediun, ghily a puper meditim,
intendedd {0 cirenlate beiween ndividuals an
Lelween government aud individuals, for the
ordinary purposes of sociely.  Such a mediim
has Deen always liable To considerable Hucina-
Tion. VRIUE TOU Anginge:

; chan OILen freat and sudden, exXpose
ndividualy 1o immense Insg, are Uie sources o

'rulnous 5] ulnlmns, ana aCEU‘O 3" couﬁfience
between man_and man, ']ocui up this mis-
chicf by the roots, a_mischief which wag Felt
thron !‘1 The Uniled Statcs, and Which dee i
ccted the inierest and prospenty of all, the
ple declared in their Constitution that no

| .of its most Inporlant provisions, may be openly
evaded by giving o new nume to an old ting?
I"We cannot think so. e think the certificates

entirely bills of credit as if 1hey bad becn so
denominated in the act itself.
~ But it is contended that though these certifi-
cates should be *deemed bills of credit, [*434
according to the common acceplation of the
term, they are pot 8¢ in the sense of the Con-
stitution, becsufe.they are not made a legel
[tender. ‘
The Constiiution’ itself furnishes no counte-
naoee to this distioction.
general. It extends to all bills of credit, not
1o bills of a particalar description. That tri-
bunal must be bold indeed, which, without the
aid of other explanatory words, could veniure
on {his construction. It is the less admissible

Stute should emit Dills of credil, 1 Iheé prof-
biliva means anyihing, if the words are not
empty sounds, it mpst comprebend the emis-
sion of any paper medium by a State govern-
ment for the purpose;of common  circulation.
What is the character of the certificates is-
sued by outhority of the act under considers-
tion? What office are they to perform? Cer-
tificates signed by the suditor and treasurer of
the State are to, be issued by those officers to

. 433%] the *smouat of two hundred thousand
dollars, of denominativns not exceeding ten
dollars, nor less than fifty cents. The paper
purporis on its face™to be receivable at the
treasury, or at any loan-office of the State of

© Missouri, in discharge of iaxes or debts due to

the State. - .

The law makes them receivable in discharge
of nll taxes or debts due to the State, or any
county or town therein: and of all salaries and
fees of office 1o ail officers, civil and military,
within the State, and for salt sold by.the les-
sces of the public salt-works. It also pledges
the fuith aond funds of the State for their re-
demplion, :

It seems impossible to doubt the intention of
the Legisiature in passing this act, or to mis-

&

in this case, because the same clause of the
Constitution contzins a substantive prohibition
to the enactment of tender laws. The Consti-
tution, therefore, considers the emission of

as distinct operations, independent of each
other, which may be separately performed.
Both are forbidden. To sustain the ape De-
cause it is not aiso the other;: to say that Lilla
of credit may be emitted if they be not made a
tender in payment of debts, is, in effect, to ex-
punge that distinct independent prohibition,
and to read the clause gs if it had been entirely
omitted- We are not at liberty to do this,

Uring them within the prohibitory words of the _

The prohibilion is |

bills of credit and the enactment of tender lows

emitted under the nuthority of this get are:s—j .

The history of paper money has béen relerred
to for the purpose of showing that it¢ great
mischief consists in being mode a tender, aod
that, therefore, the general words of the Con-
stitulion muy be restrained 1o a particulsr in-
tent,

Was it even true that the evils of paper
money resulted solely from the guality of its
being made a tender, this court would not feel
itself authorized to disregard the plain mean-
ing of words, in eearch of a conjectural intent
to whicl we are not conducted bﬁthe language
of any part of the instrument. ut we do not

tike the character of these certificates, or the
Peters 4.

-

think that the history of our country proves
‘ i1

<

\

/\ nishes any just argument in favor of that re-
stricted comstruction of the Coopstitution for

1

either, tkat being made a tender in payment of
debts is an esseniial guality of bills of ereit,
or ihe only mischief resulting from.{hem. It
may, indeed, be the most pernicious; but that
will not authorize a court to convert a general
inln a particular prohibilion.

We learn from Hutchinson's History of Mas.
sachiusetts {Val. 1., p. 402), that bills ‘of credit
were emitted for the first time in that colony in
1690. - An army returning uecxpeciedly from
an expedition against Canada (which Lad
proved as disastrous as the plan was maguifi-
433*%] cent)-found the government ®tolally
unprepared to-meet their claims,  Bills of
cradit were resorted to for telief from this em-
barrassment, They do pot appesr to liave
Leeg mude & tender, but they were not on that
account the less bills of credit, nor were they
absolutely harmless, The emission, howévor,
‘ot being considerable, and the bills beiog soon
tedeemed, the experiment would have been
Erodnctive of pot much mischief had it wot

followed by repeated emissions to a much
larger amount.” The subsequent. history of
Massachusetts abounds with proofs of the evils
with which paper moaey is fraught, whether it
be or be not a legal tender. ‘

Paper money was also issued in other colo-
nies, both in the north and south; and whether
made a tender or not, was productive of evils
in preportion to the quantily cmitted. In the
War which commenced in America in 1753,
Virginia issued paper money at several succes-
sive sessions under the appellation of treasury
notes, This was made a fender. Emiscions
were afterwards made in 1769, fn 1771, and in
177, These were not made a tender, but they
circulated toguthier; were equally bills of credit,
nud were productive of the same effects. In
1775 4 considerable emission was made for the
purposes of the war, The bille were declared
to be current, but were not made a tender.
In 1776, an additional emission twos made, and
the Dbills were declmed Lo be a tender. The
bills of 1775 and 1776 circulated together, were
-equally bills of credit, and weré productive of
the same conseguences. -

Congress emitted bills of credit to al
amount, and did not, perhaps could not, make
them a legal tender. This power resided in
the Btates. In May, 1777, the Legislature of
YVirginia passed an Act for the first time mak-
ing the bills of credit issued under the author-
ity of Confress a iender so far as to extinguish
interest. It was not until March, 1781, that
Virginia_passed an_Act making ail the bills of
creéit which had been emitted by Congress,
and all which had been emitted by the State, a
legal tender in payment of debis. Yet the
were, in every sense of the word, bills of
eredit previons to that time, and were pro-
ductive of ull the consequences of paper money.
We cunnot, then, assent to the proposition
4-3G*] *ihat the hidory of our country fur.

which the counscl for the defendant in crror

contends, .

"~ THhe certificR1es Tor which 1his note was given,

being in truth **bills of credit” i the sense of the

Constitution, we are brought to the inguiry >
Is the note talid of whick they form the con.

D2

e

_ It has been long seltled that 8 promise made
Jn CORSIICTAToN of 3 Acrwhieh 5 forbidimr
by law is yoid. 1L will ot Be fucationed That
an_aet forlidden by tlie Consiitolion of The

m_led olates, which 15 Theé supicme Iaw, 15
Agiost law,  Now, the Constilaiién Torhids a
Siate 10 "emit bills of credit.” The loan of
these certifieaies is the very act which is for-
bidden. It is not the makiog of them while
they lic in the loan-offices, but the issuing of
them, the putting them iato circulation, which
is 1he act of emission—the aet that is forbidden
by the Constitution. The cousideration of this..
note is the emission of bills of credit by the

State. The very act which constitutes the
opsideralion is the act of cmiting bills of
Missouri, which gct s prohibi € -
stitution of the United Stateg, .

1568 wiich we cannot disiinguish from this”
in principle have been decided In State courts
of great respectability, and in this court. In
the case of The Springfieid Bank v. Merrck
éf al, (14 Mass. Rep.. 322), a note was mede
payable in certain bills, the loaning or negoti-
ating of which was prohibited by statute, in-
flicting & penalty for its violation. The nnte
was leld to be void. Haud this nole been made
in cousideration of these bills, instead of being
made payable in them, it would oot have been
less repugnant to the statute: and would con-
se?ueuliy have been equally void, :

0 Hurt v. Kafckerlocker {5 Johns, Rep.,
827), it was decided that an agreement for the
sale of tickets in_a lotiery not authorized b
the Legislature of the State, although imsti.
tuted under the authority of the government of
another State, is contrary to the spirit and pol-
icy of the law, and void. The consideration
on which the agreement was founded being
illegal, the agreement was void, ‘The books,
both of *Massachusetts nnd New York, [*437
abound with cases to the same effect. They
turn upor (he question whether the particular
case is within the principle, not on the princi-
ple ltzelf. Tt has pever been doubted that s
Bote iven of & cousideration which 15 Drobib-
ted l;x Jaw i3 void.  Had (B¢ suing oF circu-
atton of certiicates of this or of any other
description been prohibited by s statute of
Missoari, could a suit have been sustained in
the courts of that State on & note giver in con-
sideration of the prohibited certificatesy If it
leould not, are the prohibitions of the Consti-
tution to be held less sacred. than those of a
State law?

It bad been determined, jndependently of
the acts of Con & on_\bat subject, that &all-
ng_uuder the il T "5 1llegal

yline lcense ol an egemy 18 illegal.
utlon v, Nicholson {3 WV heatl,, 204} was a eait

brought in one of the courts of this district on
& pote given by Nicholson to Patton, both
citizens of the {Tniied Siates, for a DBritish
license. The United States were then at war
with Great Britizn, but the lcense was pro-
cured without any intercourse with the enemy,
The judgment of the Cirenit Court was in
favor of the defendant, and the plaintiff sued
oul & writ of error. The counsel for the de-
fendant in error was stopped, the court de-
claring that the use of a license {rom the
enemy being unlawful. one citizen had ne

sideration?

912

right 1o purchuse from or sell to anothier such
. Peters 4.
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repugnant to the Constitution of the United
States, 2. Thul the decision was in favor of
its validity.

1. To delermine whether the validity of a
sintuie of the State was drawn in qguestion, it
will be proper to inspect the pleadings in the
cause, as well as the judgment of the court.

The declaration is on a promissory note, dated
on the st day of August, 1824, promising to
an to the State of Missouri on the 1st day of

{ovember, 1822, at the loan-office in Chariton,
the sum of one hundred and ninety-nine dollars
pinety-nine cents, and the two_per- cent. per
annuin, the intercst accruing on'the certificates
berrowed from the 1st of Oclober, 1821,  This
note is obviously given for certificates loaned
under the Act ““for the establishment of loan-
offices.”, . That act directs that louns on person-
gl securities sball be maded! sums less than two
bundred dollars. iThi¢ note is for one hun-
dred and pinety-nine dollars ninety-nine cents.
The act directs that the certificates issued by
the State shall carry two per cent, interest from
thie date, which interest shail be caleulated in the
smount of the loan. Tle note promises to re-
pay the sum, with the two per cent. interest ac-
“cruing on the certificates borrowed, from the
15t duy of October, 1821, It cannot be doubted
that ike decluration is on & note given in gur—
suance of the ret which has been mentioned.

Neither can it be doubted that the plea of
non assumpeit allowed the defendants to draw
into 3uesuon'nl the tyial the validity of the
consideration on which the note was given.
Eversthing which disafiirms the cantract,every-
thing which shows it to be void, may be given
in evidence on the general issue in sm action
of assumpsit. The defendants, therefore; were ot
liberty to guestion the validity of the consider-
ation which was the foundation of the contract,
and the constitutionslity of the law jn which it
originated. .

ave they done sot? .

Had the cause been tried before a jury, the
regular course would have been to move the
court to instruct the jury thst the act of As-
sembly in pursuence of which the note was
given was repugnant to theConstitution of the
4.27*] .United States, *and to -except to the
charpe of the judges if in favar of its validity:
“or & special verdict might bave been found by
the jury stoting the act of Assembly, the exe-
cutivn of the note in payment of certificates
loaned in pursuance of that act, and referring
its validity lo the court. - The one course or the
other wounld bave shown that the validity of
the act of Assernbly was drawn into question
on the grouud of its repugngncy to the Consti-
tution, and that the decision of the court was in
- favor of its validity, But the opne course or the
other would have required both a court and
jury. Neither could e pursued where the
oftice of the jury wus performed by the court.
In such a case, the obvious substitute for an in-
struclion to the jury, or a special verdict, is s
statement by the court of the points in contro-
vergy, on which its judgment is founded. This
may uot be the usual mode of proceeding, but
it is an obvicus mode: and if the court of the
State has adopted it, this court cunnot give up
substance for form. .

‘The arguments of counsel cannot he spread
an Uie revord,  The points urged in argument
Peters4d
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cannot appear. But the motives stated by the
court on the record for its judgment, and which
form a part of the judgment itself, must be cou-
sidered as exhibiting the points to which those
arguments were directed, and the judgment as
showing the decision of the court upon those
points. There was no' jury to find the facls
and refer the Jaw to the court ; Lut if the court,
which was substituted for the jury, has found
the facts on which iis judzment was rendered,
its ﬂndin%must be equivalent 1o the findiog of
a jury. Has the court, then, substituting jtself
for & jury, placed fucts upon tbe record which,
connected with the pleadings, show that the act
in pursuance of which this note was executed
was drawn into question on the ground of its
repugnancy to the Constitution? -

A fter finding that the defendants did assume
upon themselves, &c., the court proceeds to
find ““ibat the consideration for which the

writing declared upon and the asswmpsil was

made was the loan of loan-office certificates
lcaned by tlie State at ber loan-office at Chari-
ton; which certificates were issued and the loan
made in the manner poioted out *by an [*428
Act of the Legislature of the said Btate of
Missourd, approved the 27th of June, 1821, en-
titled,” &e. - . .

Why did not the court stop immediately
after ithe usual finding that the defendanis as-
sumed upon themselves? Why proceed to find
that the note waos given for loan-office centifi-
cates issued under the act contended to be un-
constitutional, and loaned in pursuapce of that
act, if the matter thus found was irrelevant to
the question they were to decide? -

Buppose the slatement made by the court to
be conlained in the verdict of a jury which con-
cludes with referring to thie court the validity
of the note thus taken in pursuance of 1he act;
would not such a verdiet bring the constitu-
tionality of the act as well 45 its construction
directly before the court? We think it would:
such & verdict would find that the consideration
of the note was loan-office certificates issued
and loaned in the manner prescribed by the set.
\What could be referred to the court by such a
verdict but the obligation of the law? It finds
that the certificates for which the note was
given were issued in pursuance of the act, and
that the contract was made in conformity with
it. Admit the obligntion of the act, and the
verdict is for the plaintiff; deny its obligation,
and the verdict is for the defendant. On what
ground can its ebligation be contested, but its re-

ugnancy te the Constitution of the United
E:ates? Nootherissuggested, Atanyrate,itia
opentotbat objection. 1fitbein truthrepugnant
to the Coustitution of the United States, that
repugnancy might have been urged in the
State, and may consequently be urfed in this
court; since it is presented by the {acts in the
record, which were found by the court ihat
tried the cause. :

T1 is impossible ta doulbt that, in point of fact,
the constitutionality of the act under which
the certificates were ixsued that formed the con.
sideration of this note, constituted the only real
guestion made by the parties, and the only real
yuestion decided by thecourt.  But the record
is 10 be inspected with judicial eyes; and, as it
doe= not gtate in express terms that this paint

was e, it has been coptetded thal s ot
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cannnt assume the fact that it was made or de-
termined in 1he tribunal of the State.
4290%) *The record shows distincty that
this poiut existed, and that po other did exist;
the special statemient of facts made by the court
a3 exhibiting the foundation of its judgment
contains this point. and no other, The record
shows clearly that the canse did depend, and
must depend, on this point alone. 11, ir such
a case, the mere omission of the court of Mis-
souri to say, in terins, thet theact of the Legis-
liture was constitittional, withdraws that point
from the ciuse, or must close the judicial eyes )
of the appellde tribunal upon it, nothing can
be more obvipus thau that the provisions of the
Coustitution and of an act of Congress may be
always evaded; and may e ofter, as we think
they wouid be in this case, unintentionally de-
feated. =~

But this question has frequently occurred,
and lias, we think, been frequently decided in
this court. Smith v. The State of Marylend (6
Cranch, "286), Martin v, Hunfer's Lessee (1
Wheat., 855), Miller v, Nicholls (4 Wheat,, 811),
Wiltiama v, Norris (12 Wheat., 117), Wilson et

Peters, 245). and flherris v. Dennide, in this term,
are all, we think, expressly in point. There
has been perfect uniformity in the construction
given by this court'to the twenty-fifth section
of the Judicial Act. That construction is, that
it is not necessury to state, in terms, on the Tec-
ord, that the Coustitution or a treaty or law
of the United States has been drawn in ques-
tion, or the validity of a Stale law. on the
ound of its repugnancy to the Constitution.
t.is sufficicnt if the record shows that the Con-
stitution, or a tresty or lnw of the Unitad States
must have been coustrued, or that the const-
tutionality of a State luw must have been gues.
fioned, and the .decision has been in favor of
the purty clniming under such law.

We thtink. then, that the fucis stated op the
record presented the question of repughancy
between the Constitution of the United States
and the act of Missouri to the court for its de-
cision, If it was presented, we are to io-
quire,

2, Was the decision of the court in faver of
its Ga!idi?‘l

The judgment in faver of the plaintiff is a
decision in fuvor of the validity of the contract,
4307] and, consequently, of *tbe vaiidity of

was made.

The case is, we think, within the twenty-
fifth scctina of the Judicial Act, snd, conse-
quently, within the jurisdiction of this court,

This brings us to the grest question in the
cause: Is the act of the Legislature of Mis-
souri repugnantio the Constitution of the Unit-
ed States?

The counsel for the plaintiffis in error main- | p

tain that it is repugnant to the Constitution,
because its object 15 the emission of bills of
credit contrury to the express prohibition con-
tuined in the tenth section of the first article.
he Act under the authority of which the
certifieates loaned to the plaintiffs in error were
issued was passed on the 26th of June, 1821,
and is entitled ** An Aet for the estabilishment
of loan-offices.™ The provisions that are ma-
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in the third, thirteenth, fiftecnth, sixteesth,
twenty-third, and twenty-fourth seciions of the
act, which are in these words:

- Section the third enacts ** that the auditor of
pablic aceounts and treasurer, winder the direg-
tiou of the goveruor, shall, and they are here-
Ly required to issue cortificates, signed by the
suid auditor and treasurer, to the amount of
two hundred thousand dollars, of denomina-
tions not exceeding 1én dollars, nor less than
fifty cents {(to bear such devices as they may
deem the most zafe), in the following form, 1o
wit: ** This certiticate shall be receivable at
the treasury, or any of the loan-offices of the
State of Missouri, in the discharge- of taxes or
debts due to the State, for the sim of .
with ioterest’ for the same, gt the rate of two
per centum per annum from this date, the
day of 182 .

he thirteenth section declares ** that (he cer-
tificates of the said Joan-oflice shall be receiv-
able at the treasury of the State, and by all.
tax-gatherers and* other public officers, in pay-
ment of taxes or other moncys now due to the
State or to any county or town therein, and .
the said certificates Shall also be receitved by ali
otficers, civil und military, in the State, in the
discharge of salaries and fees of oflice,”

The fifteenth section” provides ** that the
commissioners *of the saidloan-offices [*431
shall have power tp make loans of the said.
certificates to citizens of this State, residing
within their respective districts ouly, and in
each district a proportion shall be loaned to the
citizens of cach county therein, according to
the number thereof,” &c.

Bection sixteenth, ** That the said commis-
sioners of each of the said oftices are fuciher
authorized to make loans on personal securities
by themn deemed good and sufficient for sums -
Iess than two hundred dollars; which securities
shall be jointly and severally bound for the
payment of the amount g0 loaoned, with ioter-
est thereon,” &e.

SBection twenty-thind, **That the General
Assemnbly shall, -as soon 23 may be, cause the
salt springs and lands stiached thereio, given
by Congress to this State, to be leased out, and
it sball always be the fundamental coaditicn in
such leases that the lessee or lessees shall re-
ceive the certificates hereby required to Le is-
sued in payment for galt, nt a price not exceed-
ing that wivch may be prescrived by lnw; and
ali the proceeds of the said salt springs, the in- .
terest nccruiu%to the State, and all estates pur-.
chased by odificers of the said severa) offices
under the provisions of this act, and all the
debis now due or hereafter to he due to this
State, are hereby pledged and constituted a
fund for the redemption of the certifientes
hereby tequired 1o be issued, and the faith of
the State is hereby also pledged for the same -

”

Urpos

Section twenty-fourth. ** That it shall be the
duiy of the said auditor and treasurer to with-
draw annually from circulution one-tenth part
of the certificates winch are hereby required to
be issued,” &e. . :

The clause in the Consitution which this act
is supposed Lo violate is in these words:  ** No
State shall” - emit bills of credit.”

Wit is a bill of eredit? What did the Con-

terial 1o the present inquiry are comprehended
$1f '

slitution mcan to forbid? i
’ Poters 4.
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Nor is our Government to be maintained or our Union
preserved by invasions of the rights and powers of the several
States. In thus attempting to make our General Government
strong we make it weak. Ity true strength consists in-leaving
individuals and States as much as possible to themselves—in
making itself felt, not in its power, but in its beneficence; not
in its control, but in its.protection; not in binding the States
more ¢losely to the center, but leaving each more unobstructed
in its proper orbit. -

Experience should teach us wisdom. Most of the difficulties
our Government now encounters and most of the dangers which
impend over cur Union have sprung from an abandonment of
the legitimate objects of Governrment by our natiomal legisla-
tion, and the adoption of such principles as are embedied in this
act. Many of our rich men have not been contgnt with equal
protection and equal benefits, but have besought us to'giake
them richer by zct of Congress. By attempting to gratify their
desires we have in the results of our legislation arrayed section
against section, interest against interest, and man against man,
in a fearful commotion which threatens to shake the founda-
tions of our Union. It is time to pause in our career to review
our principles, and if possible revive that devoted patriotism
and spirit of compromise which distinguished the sages of
the Revolution and the fathers of our Union. If we can not at
once, in justice to interests vested under improvident legisla-
tion, make cur Government what it ought to be, we cap at feast
take & stand against all new grants of monopolies and exclusive
privileges, against any prostitution of our Government to the
advancement of the few at the expense of the many, and in
favor of compromise and gradual reform in our code of laws
and system og political economy.

ANDREW JACKSON

NoteEFrom the Journals and debafes

of the Constitutional Convention
and the ratification debates in

the State Legislatures, it was almost
universally agreed that the express

purpose of their meetings was to
put an end to paper money of any

and all descriptions as a legal tender

and to insure that the obligation
of Contract would no longer be

impaired or invaded by any Government.

A standard unit of wvalue no
longer exists. Paper money is not

redeemable in any thing. Contracts
between individuals lack integrity.

German paper "Fiat" Money after
WW 1 depreciated so fast that the
employees would not accept their
wages once a week. They demanded
and spent their wages twice a day

and re-negotiated tleir employment

contract after each 1/7 day. If

permitted tco continue the same thing
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and herds of the west are protected froin the

devastations of those destructive and numerous
animatla; the **crow certificates,” the rewards
of those who save the ficlds of the husbandnmp
from the spoils of their worst encmies, are all
reeeivable for tuxes, and all are equally ob-
noxious to the exceptions taken to the certifi-
cates issieed uoder the law of Missouri, .
The consideration for the nole whiclh is the
subject of this suit wus a good and valuable
coudideration, and the note is binding on the

© pacties- to it by the express terms of the six-

teenth section of thelaw. The.note furpished
the purtics with the means of payiog their
taxes, and was abéetit 1o them. AN the céi-
tificates have been'vedeemed by the State. -

Congress is not authorized to issue bills of
credit. The States inay do all that is not pro-
hibited, while Conygress can do nothing which
iz not granted by the Constitution. 6011;,"!‘938
had no express authority 0 issue tretsury
nates, but they were issued. These notes were
precisely like the Missouri certificates.

The treasury notes were not billa of credit;

" for they were not made, by the act under which

they were issued, a legal tender. They were
frecly circulated throughout the United States
without objections, and they were most useful
instruments in the financial operations of the
government during the last war,

This court has not jurisdiction of the case.
Tt is not within the requircments of the twenty-
ifth section of the Judiciary Act. The validily
of the State law was not drawn in question be-
fore the courts of Missouri, and no decision
was made in those courts upon the validity of
the objuction now set up under the Consfitu.
tion of the United States.

The plendings do not show that the law was
drawn in questiou; they only deny the promise
cherged in the declaration. = Upon the malters
thus presented, and on no others, did the courts
of Missouri decide.

Mr. Sheffey, in reply. The whole arzument’

on the part of the State of Missouri in founded

424*] on the umsum‘f_otion that *the certificates

are oot bills of credit, becauss they are not
made a legal tender, .

_The pravision of the Constitution was intro-
diced to prevent a tmischief; one of the most
fatnl effects on the property of the citizens of
the United States; and thus considered, it is to
be copstrued liberally. A strict construction,
and parficularly one which would render it in-
operative, or feebie in its fnfluence, would not
be justifiable. '

he evils are the same, and the notes will
cireniate a3 frecly and as extensively whether

- they ure made a tender or not..  Whatever peper

promise is circuluted on the credit of the Biate
is & bill of credit, and is wilkio the scnse of the
Constitution. :

This provision in the Constitution was iatro-
duced to prevent the. Slales from resorting to
Suate necessity as un apology for the lssue of
paper. The States are not allowed to ** coin
money,” and the object clesrly was to prevent
auything being made Uy the States which would
setve as a circulating medium.

The word * cinit™ is n peculiar expression.
The Stales may borrow maney and give notes,
but that is not coining money, nor 1s it emit-
ting Lills of credit; and se '*wolf and crow
RT3 .

Mliae Lalil) oiaids, Leuld

———
scalp certificates " are only evidence that the
counties in the States which authorize them
owe 50 much money for meritorious and bene-
ficial services.

1t is denied that the power of the United
Stutes 1o issue bills of credit is the same which.
has been claimed by the State of Missouri un-
der this jaw. Tt does not follow that because
the Upited Stales may issue such bills the states
ay do so. The States are speciully prohibited
such issues by the Constitution.

The proposition which was made in the con-
veniion to give to Congress the power to jssue
billsof eredit may have been rejected becauze that
power had been already given in the power to
coin money, aod regulate its value,-.Congrése
has this power, as an incident, like- the power
to iesue debentures; which i% exercised as an
incident to the power to regulate commerce.

*Mr. Chief Juatice MARSHALLdeliver- [*425
ed the opiniva of the court, Justices THOMP-
soN, JogxsoN, and M!Leaw dissenting:

This is & writ of error to a judgment ren-
dered in the Courtof Last Resort in the State of
Missouri, affirming a judgment obluined by the
State in one of its inferior courts against Iliram
Craig and others an a promissory noter

The judgment isin these words: “‘And after-
wards st a court,” &c., ¥ the partics came into
court by their attorneye, and, neither party de-
siting a jury,.the cause Is submitied fo the
court; therefore, all and singular the matters
and things being seen and heard by the court,
it is found by them that the said defendants
did assume upon themselves, in manner and
form, ns the plaintiff by her counsel alleged.
And the court also find that the consideration
for which the writing declared upon and the
assumpsit was made was for the loan of loan-
office certificates, loaned by the State ot lher
loan-office at Chariton; which certificales were
issued and the loan made in the manner pointed
ont by an Act of the Legislature of the said
State of Alissouri, approved the 27th day of
June, 1821, entitled ‘ An Act for the establish-
ment of Joan-offices.’” end the acts amendatory
sod.supplementary therelo: and the court de
further find that the plaintiff has sustained
damages by reason of the nonperformance of
the assumptions and undertakings of them, the
said defendants, 1o the sum of two hundred and
thirty-seven dollgrs and seventy-pine cents, and
do assess her damages to that sum. . Therefore,
it is considered,” dc.

The first Inguiry is into the jurisdiction of
the court. .

The twenty-fifth section of the Judicial Act
declares **that 2 final judgment or decree in
amy suit in the highest court of Jaw or equity of
a State, in which a decision in the suit could be
had, where ia drawn io gquestion™ ** the validi-
ty of a statute of, or an authority exercised un-
der any State, on the ground of their heing re-
pugnant to the Constitution, treaties or luws of
the United States, and the decision s in favor
of such their validity,” ** may be re-examiued,
and reversed or aflirmed in the Supreme Court
of the United States.”

To yive jurisdicticn 1o this court, it must ap-
pear in the *record, 1. That the valid- {(*4286
ity of a statute of the Srate of Missouri was
drawn io question on the ground of its belng

Toters 4.
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It is not conceivable how the present stockholders can have
any claim to the special favor of the Government, The present
corporation has enjoyed its monopoly during the period
stiputated in the original contract. If we must have suck a cor-
poration, why should nat the Government sell cut the whole
stock and thus secure to the people the full market value of the
privileges pranted? Why should not Congress create and sell
iwenty-eight millions of stock, incorporating the purchases
with all the powers and privileges secured in this act and putting
the premium upon the sales into the Treasury? )

But this act does pot permit competition in the purchase of
this monopoly. It seems to be predicated on the erroneous idea
that the present stockholders have a prescriptive right not only
to the favor but to the bounty of Government. It appears that
more than 2 fourth part of the stock is held by foreigners and
the residue is beld by afew bundred of our own citizens, chiefly
of the richest class. For their benefit does ‘this act exclude the
whole American people from competition in the purchase of
this mono%)]Iy aod dispose of it for maoy millions less than it
is worth. This seems the less excusable because some of our
citizens not now stockholders petitioned that the door of
competition might be opened, and offered to take a charter on
terms much more favorable to the Government and country.

But this proposition, although made by men whose aggre-
gate wealth is believed 1o be equal to all the private stock in
the existing bank, has been aet aside, and the bounty of our
Governmeant is proposed to be again bestowed on the few who

bave been fortunate emough to secure the ‘stock and at this
moment wicld the power of the existing. institution. I can not
- pereeive the justice or policy of this course. If our Government
must sell monopolies, it would seem to be its duty to take
uothing less than their full value, and if gratuities must be
made. once in fifteen or twenty years ket them not be bestowed
on the subjects of a foreign govgrament nor upon a designated
and favored class of men in our own country. kt is but justice
aud good policy as far as the nature of the case will admit, to
confine our favors to our own fellow-citizens, and let each in
his tumn enjoy an opportunity to profit by our bounty. In the
bearings of the act before me upon these points I find ample
reasons why it should not become a Jaw.

It has been urged as an argumeant in favor of rechartering”

‘the present bank that the calling in its loans will produce great
embarrassment and distress. The time allowed to close its con-
cems is ample, and if it has well managed its pressure will be
fight, and heavy only in case its management has been bad. If,
therefore, it shall produce distress, the fault will be jts -own,
and it would furnish a reason against renewing a power which
has been so obviously abused. But will there ever be a time
when this reason will be less powerful? To acknowledge itg
force is to admit thar the bank ought to be perpetual, and as a
consequence the present stockholders and those inheriting their
rights as successors be established a privileged order, clothed
both with great political power and enjoying immense pecu-
niary advantages from their connection with the Government.

The modifications of the existing charter proposed by this
act are not such, in my view, as make it consistent with the
rights of the States or the liberties of the people. The qualifica-
tion of the right of the bank to hold real esiate, the limitation
of its power to establish branches, and thé power reserved to
Congress to forbid the circulation of small notes are restrictions
comparatively of little value or importance. All the objection-
able principles of the existing corporation, and most of its
odious features, are retained without alleviation. . . .

In another of its bearings this provision is fraught with
danger. Of the twenty-five direciors of this bank five are
chosen by the Government and twenty by the citizen stock-
bolders. From all voice in these elections the foreign stock-
holders are excluded by the charter. In proportion, therefore,
83 the stock is transferred 10 foreign holders the extent of
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suffrage in the choice of directors is curtailed. Alrecady is almosf
a third of the stock in foreign hands and not represented in
clections. It is constantly passing ocut of the country, and this
act will accelerate s departure. The entire control of the
institution would necessarily fall into the hands of a few
citizen stockholders, and the ease with which the object would
be accomplished would be a temptation to designing men te
secure that control in their own hands by monopolizing the

remaining stock. There is danger that a president and ditectors .

would then be able to elect themselves from year to year, and
without responsibility or control manage the whole ‘concerns
of the bank during the existence of its charter. }t"is easy to
conceive that great evils to our country and its institutions
might flow from such a concentration of power in the hands of
a few men irresponsible to the people. 3 .
Is there no danger to our liberty and independence in a bank

- that in its nature has so little to bind it to our country? The

president of the bank has told us that most of the State banks
exist by its forbearance. Should its influence become concen-
tered, as it may under the operation of such an act as this, in
the bands of a self-elected directory whose interests are iden-
tified with .those of the foreign stockholders, will there pot be
cause to tremble for the purity of our elections in peace and
for the independence of our country in war? Their power
would be great whenever they might choose to exert it; but if
this monopoly were regularly renewed every fifteen or twenty
years on terms proposed by themselves, they might seldom in

-peace put forth their strength to influence elections or control

the affairs of the pation. But if any private citizen or public
functionary should interpose to curtail jts powers or prevent
a renewal of its privileges, it can not be doubted that he would
be made to feel its infiuence. -

- Should the stock of the bank principally pass into the hands
of the subjects of a foreign country, and we should unfor-
tunately become involved in a war with that country, whbat
would be our condition? Of the course which would be pursued
by a bank almost wholly owned by the subjects of a foreign
power, and managed by those whose interests, if not affections,
would run in the same direction there can be no doubt. All its
operations within would be in aid of the hostile fiéets and
armies without. Controlling our eurrency, receiving our public
moneys, and holding thousands of our citizens in dependence,
it would be more formidable and dangerous than the paval
and military power of the tnemy.

If we must have a bank with private stockholders, every
consideration of sound policy and every impulse of American
feeling admogishes that it 'should be purely American, Its
stockholders should be composed exclusively of our own
citizens, who at least ought to be friendly to our Government
and willing to support it in times of difficuity and danger. So
abundant is domestic capital that competition in subscribing
for the stock of local banks has recently led almost to riots.
To a bank exclusively of American stockholders, possessing
the powers and privileges granted by this act, subscriptions for
$200,000,000 could readily be obtained. Instead of sending
abroad the stock of the bank in which the Government must
deposit its funds and on which it must rely to sustain its credit
in times of emergency, it would rather seem to be expedient to
prohibit its sale to aliens under penalty of absolute forfeiture.

It is maintained by the advocates of the bank that its con-
stitutionality in all its features ought to be considered as settled

by precedent and by the decision of the Supreme .Court. To -

this conclusion 1 can not assent. Mere precedent is a dangerouns
source of authority, and should oot be regarded as deciding
questions of constitutional power except where the acquies-
cence of the people and the States can be copsidered as wall
seitled. So far from this being the case on this subject, an
argument against the bank might be based on precedent. One
Congress, in 1791, decided in favor of x bank; auother, in 1311,
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decided against it. One Congress in 1815, decided against a
bank; another in 1816, decided in its favor. Prior to the present
Coangress, therefore, the precedents drawn from that source
were equal. 1If we resort to the States, the expressions of legis-
lative, judicial, and executive opinions against the bank bave
been probably to those in its favor as 4 to 1. There is nothing
in precedent, therefore, which, if its authority were admitted,
ought to weigh in favor of the act before me.

If the opinion of the Supreme Court covered the whole
ground of this act, it ought pot to coatrol the coordinate
authorities of this Government.-The Congress, the Executive,
and the Couit- must each for itself be guided by.its own

- apinion of the Constitution. Each public officer who takes an

oath to support the Constitution swears that he will support
it as he understands it, and not ag it is understood by others.
It is as much the duty of the House of Representatives, of the
Senate, and of the President to decide upon the constitution-
ality of any bill or resolution which may be presented to them
for passage or approval as it is of the supreme judges when
it may be brought before them for }udic_lal decision. The
opinion of the judges has no more authority over Congress

_than one opinion of Congress has over the judges, and on that

point the Presideat is independent of both. The authority of
the Supreme Court must not, therefore, be permitied to_con-
trol the Congress or the Executive wheq acting in their legis.
lative capacities, but to have only such influence as the force.
of their reasoning may deserve. . .. .

‘The bank is professedly established as an agent of the execu-
tive branch of the Government, and its constitutionality is
maintained on that ground. Meither upon the propriety of
present action nor upon the provisions of this act was the
Executive consuited. It has had no opportunity to say that it
neither needs nor wants an agent clothed with such powers
and favored by such exemptions. There is nothing in its
legitimate functions which makes it necessary or proper. What-
ever interest or influence, whether public or private, has given
birth to this act, it can not be found either in the wishes or
necessities of the executive department, by which present action
is deemed premature, and the powers conferred upoa its agent
not enly unncessary, but dangerous to the Government and
country.

It is to be regretted that the rich and powerful too often
bend the acts of government to their selfish purposes. Distine~
tions in society will always exist under every just government.
Equality of talents, of education, or of wealth can not be pro-
duced by burpan institutions. In the full enjoyment of the gifts
of Feaven and the fruits of superior industry, economy, and
virtue, every man is equally entitled to protection by law; but
when the laws undertake to add to these natural and just
advantages artificial distinctions, to grant titles, gratuities, and
exclusive privileges, to make the rich richer and the potent
more powerful, the humble members of society—the farmers,
mechagics, and laborers—-who bave neither the time nor the
means of securing like favors to themselves, have a right to

. complain of the injustice of their Government. There are no

necessary evils in government. Its evils exist only in its abuses.
If it would confine itself to equal protection, and, as Heaven
does its rains, shower its favors alike on the high and the Jow,
the rich and the poor, it would be an unqualified blessing. In
the act before me there seems to be a wide and unnecessary
departure from these just principles.
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. On the Constitutionality of the Bank
- of the United States, 1791

Jefferson to Washington:

¥ consider the foundation of the Constitution as laid on this
ground: That “all powers net delegated to the United States,
by the Constitution, nor prohibited by it to the Staies, are
reserved to the States or 1o the people . . ." To take a single
step beyond the boundaries thus specially drawn around the
powers of Congress is to take possession of a boundless field
of power, no looger susceptibie of any definition. '

The incorporation of a bank, and the powers assumed by
this bill, have not, in my opinion, been delegated to the United
States by the Constitution, .

1. They are not among the powers specially enumerated:
for these are: 1. A power o lay taxes for the purpose of pay-
ing the debts of the United States; but no debt is paid by this
bill, nor any tax laid. Were it a biil to raise money, its origina-
tion in the Senate would condemn it by the Constitution,

2. “To borrow money.” But this bill neither borrows money
nor insures the borrowing it. The proprietors of the bank will
be just as free as any other money-hoiders to lend or not to
lend their money to the public. The operation preposed in the
bill, first, to fead them two millions, and then to borrow them
back again, cannot chanpe the nature of the latter act, which
will still be a payment, and not a loan, call it by what name
you please. S

3. To “regulate commerce with foreign nations, and among
the sfates, and with the Indian wibes.” To erect a bank, and
to regulate commerce, are very different acts. He ‘who erects a
bank creates a subject of commerce in its bills; so does he whao
makes a bushel of wheat or digs a dollar out of the mines;
yet neither of these persons regulates commerce thereby. To
make 2 thing which may be bought and sold is not to pre-
scribe regulations for buying and selling. Besides, if this was
an exercise of the power of regulating commerce, it would be
void, as extending as much to the internal commerce of every
State, as (o its external. For the power given to Congress by
the Constitution does not extend to the internal regulation
of the commerce of a State (that is to say of the commerce
between citizen and citizen), which remain exclusively with its
own legislature; but to its external commerce only, that is to
say, its commerce with another State, or with foreign nations,
or with the Indian tribes. Accordingly the bill does not propose
the measure as a regulation of trade, but as “productive of
considerable advantages to trade.” Still less are these powers
covered by any other of the special enumerations.

II. Nor are they within either of the general phrases, which
are the two following: -

1. To lay taxes to provide for the general welfare of the
United States, that is to say, “to lay taxes for the purpose of
providing for the general welfare.” For the laying of taxes is
the power, and the general weifare the purpose for which the
power is 1o be exercised. They are not to lay taxes ad libitum
for any purpose they plsasé but only to pay the debts or pro-

vide for the welfare of the Union. In like manner, they are not '

to do apything they please to provide for the general welfare
but only to lay taxes for that purpose. To consider the latter
phrase, not as describing the purpose of the first, but as giving
a distinct and independent power to do any act they please,
which might be for the good of the Union, would render ali
the preceding and subsequent enumerations of power com-
pletely useless.

It would reduce the whole instrument to a single phrase,
that of instituting a Congress with power to do whatever would
be for the good of the United States; and, as they would be the
sole judges of the good or evil, it would be also a power 10 do
whatever evil they please.
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1t is an established rule of construction where a phrase will
bear either of two meanings to give it that which will allow
some meaning io the other parts of the instrument and not
that which would render all the others useless, Certainly no
such universal power was rmeant to be given them. It was
intended to lace them up suraitly within the cnumerated
powers, and those without which, as rmeans, these powers
could not be carried into effect. It is known that the very
power now proposed as a means was rejected as an end by
the Convention which formed the Constitution. A proposition
was made to them to authorize Congress 10 open c¢anals, and

an amendatory one to empower them to incorporate. But the -

whole was rejected, and one of the reasons for rejection urged
in debate was that then they would have a power to erect a
bank, which would render the great cities, where there were
prejudices and jealeusies on the subject, adverse to the recep-
tion of the Constitution. * :

2. The second general phrase is “to make all Jaws neces-
sary and proper for carrying into execution the enumerated

wers.” But they can all be carried into execution without &

ank. A bank therefore is not pecessary and consequently not
authorized by this phrase.

It has been urged that a2 bank will give great facility or con-
venience in the collection of taxes. Suppose this were true: yet
the Constitution allows onlty the names which are “necessary,”
not those which are merely “convenient” for effecting the
enumerated powers. If such a latitude of construction be al-
lowed to this phrase as to give any nonenumerated power, it
will go to every one, for there is not one which ingenuity may
not torture into a convenience in some instance or other, to
some one of so lopg a list of esumerated powers. It would
swallow up all the delegated powers and reduce the whole to
one power, as before observed. Therefore it was that the Con-
stitution restrained them to the necessary means, that is to say,
to those means without which the grant of power would be
nugatory. . . .

Perhaps, indeed, bank bills may be 2 more convenient
vehicle than treasury orders. But a little difference in the de-
gree of convenience cannot constitute the necessity which the
Constitution makes the ground for assuming any nonenum-
erated power. . ..

It may be said that a bank whose bills would have a cur-
rency all over the States would be more convenient than one
whose currency is limited to a single State. So it would be
still more convenient that there should be a bank whose bills
should have a currency all over the world. But it does not
follow from this superior coaveniency that there exists any-
where a power to establish such a bank or that the world may
not get on very well without it.

Can it be thought that the Constitution intended that for
a shade or two of convenience, more or less, Congress should

be authorized to break down the most ancient and fupdamen- -

tal Jaws of the several States; such as those against mortmain,
the laws of alienage, the rules of descent, the acts of distri-
bution, the laws of escheat and forfeiture, the laws of mon-
opoly? Nothing but & necessity invincible by any other means
can justify such a prostitution of laws, which constitute the
pillars of our whole system of jurisprudence. Will Congress
be too strzit-laced to carry the Constitution into honest effect,

unless they may pass over the foundation laws of the State -

government for the slightest convenience of theirs?

The negative of the President is the shield provided by the
Constitution to protect against the invasions of the legislature:
1. The right of the executive. 2. Of the judiciary. 3. Of the
States and States legislatures. The present is the case of a right
remaining exclusively with the States, and consequently one
of those intended by the Constilution to be placed under its
protection. . .
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Veto of the Bank Renewal Bill,

Andrew Jackson, 1832

" The bill “to modify and continue” the act entitled “An act to

incorporate the subscribers to the Bank of the United States™
was presented to me on the 4th Jily instant. Having considered
it with that solemn regard to the principles of the Constitution
which the day was calculated to inspire, and come to the con-
clusion that it ought not to become a law, | herewith return
it to the Senate, in which it originated, with my objections.

A bank of the United States is in many respects convenient
for the Government and useful to the pecple. Entertaining this
opinion, and deeply impressed with the belief that some of the
powers and privileges possessed by the existing bank are ug-
authorized by the Constitution, subversive of the rights of the
States, and dangerous to the liberties of the people, I felt it
my duty at an early period of my Administration to call the
attention of Congress to the practicability of organizing an
institution combining all its advantages and obviating these
objections. I sincerely regret that in the act before me I can
perceive none of those modifications of the bank charter which
arc pecessary, in my opinion, to make it compatible with
justice, with sound policy, or with .the Constitution of cur
country, - . -

_The present corporate bady, denominated the president,
ducctor;, and company of the Bank of the United States, will
have existed at the time this act is intended 1o take effect twenty
years. It enjoys an exclusive privitege of banking ynder the
authority of the General Government, a monopoly of its favor
and support, and, as a necssary consequence, almost a monep-
ol}_r .of the foreign and domestic exchange. The _powers,
privileges, and favors bestowed upon it in the original charter,
by increasing the value of the stock far above its par value,
operated as a gratuity of many millions to the stockholders.

An apology may be found for the failure to guard against
this result in the consideration that the effect of the origi
act of incorporation could not be certainly foreseen at the time
of its passage. The act before me proposes another gratuity to
the holders of the same stock, and in many cases ta the same
men, of at least seven millions more, This donation finds no
apology in any uncertainty as to the effect of the act. On all
hands it is conceded that its passage will increase at least 20 or
30 per cent more the market price of the stock, subject to the
payment of the annunity of $200,000 per year secured by the
act, thus adding in 2 moment one-fourth to its par value. It is
not our own citizens only who are to receive the bouaty of our

Government. More than eight millions of the stock of this bank
are held by foreigners. By this act the American Republic pro-

‘poses vintually to make them a present of some millions of

dollars. For these gratuities to foreigners, and to some of our
own. opulent citizens the act secures no equivalent whatever.
They -are the certain gains of the present stockholders under
the operation of this act, after making full allowance for the
paEnent of the bonus.

very monopoly and all exclusive privileges are granted at
the expense of the public, which ought to receive a fair equiva-
lent. The many millions which this act proposes to bestow on
the’ stockholders of the existing bank must come directly or
indirectiy out of the earnings of the American people. It is due
to them, therefore, if their Government sell monopolies and

- exclusive privileges, that they should at least exact for them as

much as they are worth in open market. The value of the
monopoly in this case may be correctly ascertained. The
twenty-eight millions of stock would probably be at an advance
of 50 per cent, and command in market at least $42,600,000,
subject to the payment of the present bonus. The present value
of the monopoly, therefore, is $17,000,000, and this the act
proposes to sell for three millions, payable in fifteen annual
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banks) hold, is a hangover of the goldsmith's racket and is
the cause of most of the distress in America and the civilized
world today. ' ' o '

As a result of the enormous profits being made by

the bankers, the United Nations scheme has been

"+ formed to protect them in their franchise and to enable
them to exploit the world.

The Bank of Amsterdam, established in 1609 jn the City
of Amsterdam, was, it seems, the first institution which fol-
lowed the practice of the goldsmiths under the title of bank-
ing. It accepted deposits and gave separate receipts for
cach deposit of its many depositors, cach deposit comprising
anew account. The procedure greatly multiplied the num-
ber of reccipts outstanding. The receipts constituted the
medium of exchange in the country. :

At first these bankers did not think of or did not intend
to follow the practice of the goldsmiths in issuing more re-
ceipts than they had in gold, but their avarice soon gained
control and that practice was introduced 2nd pursued. The

_receipts were not covered by gold but by mortgages and
property which they believed could be converted into gold
on short notice, if necessary. ,
Al went well for a time, but in' 17935 the truth leaked out.
It was found that the outstanding receipts called for several
times the amount of gold which was held by the bank. This
discovery caused a panic and a run on the bank resulting in
its destruction—because the demand for its gold far ex-
ceeded its supply. '

The collapse of the Bank of Amsterdam should have been
an object lesson to all posterity, but alas, avaricious men
again took advantage of the forgetfulness and gullibility of
the people and the fraud was revived and perpetuated.

v
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CHAPTER II
THE BANE 0F ENGLAND

For centuries, in England, the Christians were taught,
and believed, that it was contrary to Christian ethics to loan
money at usury, or interest. During those centuries the
Church and the State saw eye to eye, for they were practi-
cally one and the same, It was, therefore, not only un-Chris-
tian, but also illegal to loan money at interest. _

_ The laws of King Alfred, in the Tenth Century, provided
that the effects and lands of those who loaned money upon
interest should be forfeited to the Crown and the lender
should not be buried in consecrated ground. Under Edward
the Confessor, in the next Century, it was provided that the
usurer should forfeit all his property, be declared an out-
law and banished from England. -

. During the reign of Henry II, in the Twelfth Century,
the estates of usurers were forfeited at their death and their
children disinherited. In the Thirteenth Century, King John
confiscated and gathered in the wezlth of all known usurers.
In the Fourteenth Century, the crime of loaning money at
interest was made a capital offense, and during the reign of
James I, it was held that the taking of usury was no better
than taking a man’s life. _ _
4 3 In view of these facts it is quite understandable how the

became, for the most part, the money lenders and the

goldsmiths of England. They for some reason had no com- -
punction of conscience on the matter. They lived outside the
pale of the teachings of the New Testament and ignored
the unmistakable commands of the Old regarding usury. It
is true that they had to carry on theix business secretly, but
carry it on they did.
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ties and obtain the gold in that way——but that was usually
too slow and unexciting.

When the king arrived home with the precious stuff, his
worries were not over. There were thieves in those days.
There were also goldsmiths. The goldsmiths were the man-
ufacturers of the ornaments which the ladies wore, and they
always had a considerable amount of the coveted metal on

hand. To safeguard their treasures they built strong-rooms

on their premises in which to store the gold entrusted to
their care. B S Co
-It was not surprising, then, that the custom grew for the
leader, upon his return from his thieving expedition, to leave
the hoard of gold which he had obtained, with the gold-
smith for safekeeping. The merchants, too, who had traded
profitably with other nations, communities or tribes, as well
as other merchants and raiders passing through the city

where the goldsmith lived, found it convenient—and usually

safe-—to leave their gold in the strong-room of the gold-
smith, o }

When the gold was weighed and safely deposited in the
strong-room, the goldsmith would give the owner 2 ware-

.house receipt for his deposit. These receipts were of vari-
ous sizes, or for various amounts; some large, others
smalier 2nd others still more small. The owner of the gold,
when wishing to transact business, would not as a rule take
the actual gold out of the strong-room but would merely
hand over a receipt for gold which he had in storage.

The goldsmith soon noticed that it was quite unusual for
anyone to call for his gold. The receipts, in various
amounts, passed from hand to hand instead of the gold
itself being transferred. He thought to himself: “Here I

. am i Eossession of all this pold and I am still a hard work-

ing artisan. It doesn’t make sense. Why thcrg are scores
of my neighbors who would be glad to pay me interest for
the use of this gold which is lying here and never called for.
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It is true, the gold is not mine—but it is in my possession,
which is all that matters.”

The birth of this new idea was promptly followed by
action. At first he was very cautious, only loaning a little
at a time—and that, on tremendous security. But-gradually

he became bolder and larger amounts of the gold were
"loaned. ;

One day the amount of loan requested was so large that
the borrower didn’t want to carry the gold away. The gold-
smith solved the problem, pronto, by merely suggesting that
the borrower be given a receipt for the amount of gold
borrowed—or several receipts for various amounts totalling
the amount of gold figuring in the transaction. To this the
borrower agreed, and off he walked with the receipts, leav-
ing the gold in the strong-room of the goldsmith.

After his client left, the goldsmith smiled broadly. He
could have a cake and eat it too. He could lend gold and
still have it. The possibilities were well nigh Limitless.
Others, and still more neighbors, friends, strangers and ene-
mies expressed their desire for additional funds to carry on
their businesses—and so long as they could produce sufficient
collateral they could borrow as much as they needed—the
goldsmith issuing receipts for ten times the amount of gold
in his strong-room, and he not even the owner of that.

Everything was hunky-dory so long as the real owners of

the gold didn't call for it—or so long as the confidence of
the people was maintained—or a whispering campaign was

not begun; in which case, upon the discovery of the facts,
the goldsmith was wsually taken out and shot.

In this manner, through the example of the goldsmiths,
bank credit entered upon the scene. The practice of issuing
receipts—entries in bank ledgers and figures in bank pass
books—balancing the borrower's debt against the bank's
obligation to pay, and multiplying the obligations to pay by
thirty or forty times the amount of money which they (the
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CHAPTER I
Tae GoLpsMiTHSs

Once upon a time, gold—being the most useless of all
metals—was held in low esteem. Things which possessed
intrinsic value were labored for—fought for—accumulated
—and prized. These things became the standards of value
and the mediums of exchange in the respective localities
producing them.

Opc of the most urgent requirements of man is 2 wifc
and it used to be that one of the most prized possessions o%
a fafher was a strong, hard working daughter; and she was
coosidered his property. In those days he didn't give a
dowry with her to get rid of her—but if a young blade de-
sired her he had to recompense the Dad before he could lead
her away to his cave, Good milch cows were as scarce as
good gl_rls-—s.o a wooer hit upon the happy idea, one day
of offering a cow to the “Old Man" for his daughter, The
fical was made and cows became, probably, the first money
in history. :

Since that ancient date most everything that you can think
of has been used for money. Carpets, cloth, ornaments
beads, shells, feathers, teeth, hides, tobacco, gophers’ tails'
woodpeckers' heads, salt, fish hooks, nails, beans, spcars:'

SETE
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bronze, silver and gold—and later, receipts for gold which
did not exist—have all been used for money.

The latter article was the invention of the goldsmith and
has yielded greater profits than all other inventions com-
bined. It all came about like this: _

Women have always had a fondness for beautiful orna-
ments. The plainer women——the ones who needed decorat-
ing with trinkets—were the ones who received the fewest
ornaments. This was because men were the ones who sup-
plied them, and-—as contradictory as it may seem-—the
more beautiful the lady was, the more ornaments she usually
received. Rings for her fingers—rings for her toes—rings
for her ears—and rings for her noses—bracelets, anklets,
tiaras, throatlets, pendants and foibles of yellow gold were
huag on her like decorations on a Christmas tree.

Gold was also used to beautify the palaces of the kings,
and of the near kings, shrines and temples. It was held in
such high esteem that the people actually began to worship
it—making gods and goddesses of it. It became the most
desired of all substances. Because of the high esteem in
which it was held it superseded all of its competitors in the
cvilized world as a medium of exchange, The value of
other goods was measured by the amount of gold for which
those goods could be exchanged. -

The yellow metal, for convenience sake, and because the
gold itself—and not the ornaments which could be made
from it—was in demand, was shaped into rings, bars, discs
and cubes, usually bearing an imprint of the kingly or
princely owner. . '

Every community, or city, had its king or ruler. These
rulers were all eager to increasc their hoard of gold. Raid-
ing expeditions were promoted and the weaker tribes, or
kingdoms, were looted of the gold which they had accumu-
lated. At times they would become so prosaic and unro-
mantic as to carry on legitimate trade with other communi-
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§ 219. Generally.?
The power to maintain a judicial department is an incident to the sovereignty
.. of each state.* Under the doctrine of the scparation of the powers of govern-
" ment,? judicial power, as distinguished {rom exccutive and legislative power,
is vested in the courts as a scparate magistracy.*
~—The judiciary is an independent department of the state and of the federal
government, deriving none of its judicial power from either of the other depart-
ments. This is true although the legislature may create courts under the
provisions of the constitution. When a court is ercated, the judicial power

13_conferred by the constitution, and nat by ThE act Ercating the court? It
was sald at an carly period in American law that the judicial power in every

C. Juniciar Powers

1. In GeENERAL

well-organized government ought to be coextensive with the legislative power”

so far, at least, as private rights are to be enforced by judicial procecdings.!
The rule is now well settled that under the various state governments, the
constitution confers on the judicial department all the authority necessary to
cxcrcise powers as a co-ordinate department of the govemmcm.'t }\.Ic_orcovcr,
the independence of the judiciary is the means provided for maintaining the
supremacy of the constitution.! .

In a general way the courts passess the entire body of judicial power. The
other dcpartments cannot, as a general rule, properly assume to exercise any
part of this-power,® nor can the constitutional courts be hampered or limited
in the discharge of their functions by ecither of the other two branches.*

2. Discussed at this point is the judicial
power in its constitutional relationship to the
other powers of government. A broad dis-
cussion of judicial power, gencrally, will be
jound in the article, Counrs.

2. Hoxie v New York, N. H. & H. R. Co.
82 Cona 352, 73 A 754,

3. § 210, wpra.

4. Brydonjack v Siate Dar, 208 Cal 439, 281
P 1018, 66 ALR 1507; Norwalk Street R. Co.'s
Appeal, 69 Conn 576, 37 A 1080, 38 A 708:
Brown v O'Conncll, 36 Conn 432; Burnert
v Green, 97 Fla 1007, 122 So 570, 69 ALR
244: Ex parte Earman. 83 Fla 297, 95 So 755,
3t ALR 1226; State v Shumaker, 200 Ind 623,
157 NE 769,.162 NE 441, 163 NE 272, 58
ALR 954; State v Denny, 118 Ind 382, 21
NE 252; Flournoy v JeTersonville, |7 Ind
69; Opinioa of Justices, 279 Mass 607, 180
NE 725, 81 ALR 1039; American State Bank
1; Jones, 184 Mian 490, 239 NW 144, 78 ALR

0. -

5. Drown v O'Conneli, 36 Conn 432;: Nor-
walk Sureet R. Co.'s Appeal, 69 Conn 576,
37 A 1000, 38 A 703; Parker v State, 135

Ind 534, 35 NE 179; Opinion of Justices, 279
Mass 607, 180 NE 725, 81 ALR 1058,

6. Kendall v United States, 12 Pet (US)
524,9 L ed 1181, , )

7. Opinion of Justices, 279 Mau 607, 180
NE 725, 81 ALR 1509.

8. Riley v Carter, 165 Okla 262, 25 P2d 666,
88 ALR 1018.

9. State v Noble, 118 Ind 350, 21 NE 244:
Attorney General ex rel. Cook v O'Necill, 280
Mich 649, 274 NW 445; Washington-Detroit
Theatre Co. v Moore, 249 Mich 673, 229 NwW
6i8, 68 ALR 105. .

The whole of judicial power reposing in
the sovereignty is granted to courts except
as restricted in the constitution. Washingion-
Detroit Theatre Co. v Moore, supra..

10. Vidal v Backs, 218 Cal 99, 21 P24 952,
86 ALR 113%; Shaw v Moore, 104 Vit 529,
162 A 373,36 ALR 1139,

And sce § 217, supra, and §§ 234 et seq.,
infra.
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I certify that the foregoing is my
amended return to Order to Show Cause issued
out of the District Court on January 8, 1969.

* The Act of February 12, 1873, 17 Stat
426 fixed the Gold Dollar at 25.8 grains,
Troy weight 9/10 fine for the Gold Dollar.

The Act of February 28, 1878 fixed the.
Silver Dollar at 412 1/2 grains Troy weight
of Silver. These are the last two Constitu-~
tional Act of Congress, pursuant to the
Constitution in which they coined money,
regulated the value thereof and fixed the
Standard of weights and measures. The
Congress cannot abdicate or delegate these
legislative powers. Usurpation by the
Executive or his Agents is void. Thus the
Silver clad-copper coins are a debasing of
the Coins when once the Standard has been
fixed. They are also not a legal tender,
and are unconstitutional and void. These
debased Coins and void Federal Reserve Notes
constitute a shallow and impudent artifice,
the least covert of all modes of knavery, a
miserable scheme of robberv, all of which
were the final characteristics of Arbitrary
and profligate governments preceeding
their downfall. Nc longer does any sentiment
of honor influence the governing power of
this Nation.

Based upon the Law and Facts presented
to me, the Appeal is not allowed in this

Court. ,
7T B
e J/'féﬂziiét9u

February 4; 1969 //

7 RTIN ONEY
/ Justice of e Peace
{ Credit River Twp.

Scott County, Minn.
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established | i . i '
o 1!1::1 :; t?c United States.? The principle has also been referred to as
has beon o I!c ﬁlcrus of the American system of written constitutions.™ It
legislative. C §f9 that_the division of governmental powers into executive
go\'crnmc; lal:l lJuc'hcxal represents probably the most important Principlc of
e n fcfc aring and guarantecing the liberties of the people, and that it
-_:cﬂﬁﬁl"'"e“r'fo _{undamental necessity,! and is essential to the maintenance_of .2
haI; A.v:t:t:a; ;rm of ‘government ™ Giie of Amcrica’s most distinguished jurists
ated that no maxim has been more universally received and cherished
as a vital principle of freedom.! -

- Although there may be 4 blending of powers in certain respects,™ in a broad

sense the sale our inshta cpen
GBE I th d d I th Id Tmenis.Y  Each
rvance oi the 1n cpendence o € scveral deparinmicnis. ach constituics

ac
: lec upon the excrcise of 15 power by any other department,’? and, accord-
angd ¥» @ concentration of power in the hands of one person or class is prevented,™
c]ud::l f‘om;qmnglm_g of essentially dificrent powers in the same hands is pr,c—

<~ No arbitrary and unlimited power is vested in any department;*

8. National Mut. Ins. Co i
"I;rzl_‘l:sflci'ygo.NH? US 532, 93 chdT;gg‘g,ub%
S G 3 Norwalk Street R. Co's A .
&9 Cann 576, 37 A 1080, 38 A 708; Pcogi'::c?:lx
rel. Leaf v QOrvis, 374 L 536, 30 NE=2d 28,

496; Lincoln Federal Laboar Union v North-
wesicrn lron & Mewl Co. 149 Neb 507, 5t
NW2d 477; Wenham v State, 65 Neb 394, 31
NW 42i; Ex parte Kair, 28 Nev 127, 475, 80
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such power is regarded as a condition subversive of the constitution,} and the

chief characteristic and evil of tyrannical and despotic 10rms 0f government.”

§ 213. Independence of scparate departments.

Each of the several departments of government derives its authority directly]
or indirectly from the people and is responsible to them.* Each has mcclusi\lf:l'
cognizance of the matters within its jurisdiction* and is supreme within its own
sphere® 1In the exercise of the powers of government assigned to them scverally,
the departments operate harmoniously and independently of cach other, and
the action of any one of them in the lawful exercise of its own powers is not
subject to control by either of the others* Each department of government
must_exercise ity own delegated powers, and unless "GilicTwise fimied by e
copstitution, sach exercises such inherent power as will protect it in thc per-

formance of its major duty; pne department may not be controlled or cven
ins.t For

cmbarrassed by another department unless” the constitution so orda !
any onc ol the three cqual and co-ordinate branches of government to police
or supervise the operations of the others strikes at the very heart and core of /[\

the entire structure.®

——

836; Kimball v Grantsville City, 19 Utah 368,

62 L ed 1694, 68 S Cr 1294, reh den 335
57 P 1: State ex rel. Muecller v Thompson;

132 ALR 1382, cert den 312 US 705, 85 L ed

1138, 61 S Ci 827; Tyson v Washington

County, 78 Neb 211, 110 NW 634; Enter-

prise v it{allllc. 15152 401_-1_ 621, 69 P2d 953; Lang-
1

cver, v Miller, ex B0, 76 Sw2d 1023,

I s necessary, if government i3 to func-

Jon constitutionally, for each of -the reposi-

torics of constitutional power to keep within

:;Lf‘ fzwehr l}cscggIA{rgysv Municipal Court
s Angeles, 15 549, 9

67'S Cu 1409, 91 I ed 1656,

19, O'Donoghuc v United States, 289 U
516, 77 L ed 1356, 53 § Ct 740; Kilboumg
Thompson, 03 US 168, 26 L d 377; People
v Brady, 40 Cal 198; State v Brill, 100 Minn
499, 111 NW 294, 639; Searle v Yensen
118 Nc'b 835, 226 NW 464, 69 ALR 257
Enterprise v State, 156 Or 623, 69 P2d 953,

11, Scarle v Yensen, 118 Neb 835, 226 NwW
464, 69 ALR 257, Enterprise v State, 156
Or 623, 69 P2d 933 (quoting the famous
drclam:‘mn of Montesquien that “there can
be no liberty if the power of judg-
ing be not separated from the legislative and
executive powers"').

2;5. Tucker v State, 218 Ind 614, 35 NE2d

13. Tucker v State, supra: Dearba
v Dail, 334 Mick 673, 55 NW2d 201, Tvp.

14, Dash v Van Kleeck, 7
{per Kent, Ch. }“} ceck, 7 Johns (NY) 477

15. § 214, infra.

6. McCray v United States, 195 « 49
L cd 78, 21 § Cu 769: Powell v Pennsylvani
127 US'678, 37 L ed 253, 8 § Gy 995 1953]
Kilhourn v Thewpsen, 103 US 168 26 L od
377; Sinking Fund Cases, 99 US 700‘, 25 L ed

P 463, 82 P 433; State ex rel. Schotr v Ken
ncdy, 132 Ohio St 510, 9 NE2d 278, 110
ALR 1428; Statc ox rel. Bushman v Vanden-
berg, 203 Or 326, 276 P2d 432, 280 P2d 344;
E:‘nerpnsc v Stwate, 136 Or 623, 69 P2d 953;
}\JLRch! :’7?31‘,{‘:7' I_ISPOr 77, 245 P 1074, 46
; State v Peel Splint Coal
W Va 802,15 SE 1000, T Co- 36
The preservation of the inher

the three branches of governm:n“t: m:c;:u:f
encroachment or infringement by one upon the
oth:r,_ is essential to the safckeeping of the
American system of constitutional rule. Sim-
mans v State, 160 Fla 626, 36 So 2d 207.

As to the independence of the separat -
paruncnts, sce § 213, infra. . < de

17. Greenwood Cemetery Land Co. v Routt
17 Colo 156, 28 P 1125; ies, /
88, o e ! ; Re Davies, 168 NY

18. Statc v Denny, 118 Ind 382, 21 NE
252; Enterprise v Siate, 156 Or 623, 69
E’gd 953; De Chastellux v Fairchild, 15 Pa
- By the mutual checks and balances b d
between the branches of government, d:ma:c-
racy undertakes to prescrve the liberties of the
{:;:;:Qlc ir%“'ﬂ:ice;’i‘i;'l: concentrations of au-
rity. nite ublic Workers v Miichel
330 US 75, 91 L. od 754, 67 S Ct 55I6. .
The primary purpose of the doctrine of
scparation of powers is to prevent the com-
bination in the [aauds of a single person or
group of the IE’M[i or fundamcntal powern of
government. arker v Riley, 10 Cal 2d
113 P2d 873, 13¢ ALR 1405 5

19. O'Donoghue v United States, 289 US
516, 77 L. ed 1356, §3 5 Ct 740.

i It is panicularly esscntial that the respec-
. 1 branches of the government keep within
the powers assigned to each by the constitu-
twn.  Lichter v United States. 334 US 742,

453

US 836, 93 L ed 389, 69 5 Ct 11
Separation of powers is not a merc matter
of convenience or of governmental mecha-
nism, but its object is basic and vital, namely,
to preclude a commingling of the essentially

different powers of government in the same
State ex rel. Black v Burch, 226 Ind

hands.
445, BO NE2d 294, 560, 81 NE2d 8350.

20. State ex rel. Davis v Swart, 97 Fla 69,
120 So 335, 64 ALR 1307,

1. Sinking Fund Cases, 99 US 700, 25 L ed
496; McPhernon v State, 174 Ind 60, 80
NE 610; State v Johnson, 61 Kao 803, 60 P
1068.

2. Sate v Barker, 116 Jowa 96, 83 NW
204; State v Johnson, 61 Kan 803, 60 P 1068;
State v Brill, 100 Minn 499, 111 NW 294,
639; Enterpnse v State, 156 Or 623, 6% P2d
953,

3. Wright v Wright, 2 Md 429; De Chautel-
lux v Fairchild, 15 Pa 18; Ekern v McGov-
ern, 154 Wis 157, 142 NW 595; Sute cx rel.

149 Wis 488, 137 NW 20,

6. Humphrey v United States, 295 US 602,
79 L ed 1611, 55 § Ct 869; O'Donoghue v
United States, 289 US 516, 77 L ed 1356,
53 § Ct 740; Parsons v Tuolomne County
Water Co. 5 Cal 43; State v Atlantic Coast
Line R. Co. 56 Fla 617, 47 S0 969; Pcople
v DBisscll, 19 IIt 229; State v Shumaker, 200
Iad 716, 164 NE 408, 63 ALR 21§; Blaleck v
Johnston, 180 SC 40, 185 SE 51, 105 ALR
1115; Langever v Miller, 124 Tex 80, 76
swW2d 1025, 96 ALR 836; Christie v Lueth,
265 Wis 326, 61 Nwad 338.

Each department should be kept complete-
Iy independent of the others, independent nat
in the scnse that they shall not co-operate in
the cominan end of carrying into effect the
purpose of the consiitution, but in the sense
that the acts of each shall never be con-
trolled by, or zubjected to, directly or in-
directly, the coercive influence of either of
the other departments. State ex rel. Black
v Burch, 226 Ind 445, 80 NE2d 254, 560,

Mueller v ‘Thompeon, [49 Wis 488, 137 NW 81 NE2d 850.

4. Fox v McDonald, 101 Ala 51, 13 So
416; White County v Gwin, 136 Ind 562, 36
NE 237; State v Denny, 118 Ind 382, 21 NE
252; State v Noble, 118 Ind 350, 21 NE 244;
State v Doherty, 25 La Ann 119; McCully
v Sute, 102 Tenn 509, 53 SW 134.

8. Montgomery v State, 231 Ala 1, 163 Se
365, 101 ALR 1394; Hawkins v Governor, 1
Atk 570; Denver v Lynch, 92 Calo 102, 18
P2d 907, 86 ALR 907; Peoplc ex rel. Billinms
v Bigsell, 19 Il 229; Wright v Wrinhe, 2 Md

429; Re Opinion of Justices, 279 Mass 607, A\ tion jtscll.

180 NE 725, 81 ALR 1039; State v Blaisdcll,
22 ND 86, 132 NW 769; McCully v Suate,
102 Tean 509, 53 SW 134; Lancever v Mil-
ler, 124 Tex £0, 76 SW2d 1023, 25 ALR

&5 u R

i dnnotation: 153 ALR 522.

7. State v Shumaker, 200 Ind 716, 164 NE
408, 63 ALR 218.

“When a written constitution provides for
‘the scparation of powens of government be-
tween three major branches, it is presumed to
intend that within the scope of their constitu-
tionally conferred ficlds of activitics the three
separate departments of government are to be
independent, subject, of course, 10 any Limita-
tions upon this presumption found im the
clear and express provisions of the consiitu-
Du Pont v Du Pont {Sup) 32 Ddl
Ch 413, 85 A2d 724,

8. Renck v Superior Court of Maricopa
Caunty, 66 Ariz 520, 187 P2d 636.
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with official duties under one of thc departments may be forbidden from
exercising any of the functions of another except as expressly permitted by the
constitution itself.** A state constitutional provision that no person belonging
to onc department shall exercise the powers properly belonging to another is to
be strictly applied.® The constitution may, however, make it a duty for officers
of one department of the government to assist in the functions of another depart-
ment, and laws passed in furtherance of such acts are not violative of the doc-
trine of separation of powers.*

-~ A constitutional requirement with respect to the separation of the three
departments of the government which exists in 4 state constitution is generally
held to refer to the state government and state officers, and not to the govern-

ment of municipal corporations or their officers.!

Annotation: 69 ALR 266; 89 ALR 1114,
1115; 79 L ed 476. .

The origin of a constitutional provision de-
creeing a separation of powers is very weil
known. It first found expression, at least
with clarity and precision, in the writings of
Montesquicu, with which the members of the
Federal Constitutional Convention of 1787

were f[amiliar, early appeared in the organic

laws of some of the states, and was adopted as
a2 basic principle in the Constimtion of the
United States in 1787, from which it entered
into the constitutions of nearly all of the
states, including that of Texas, both as a re-
public and a3 a state. Langever v Miller, 124
Tex 80, 76 SW2d 1025, 96 ALR 836.

18, Porter v Investors' Syndicate, 287 US
346, 77 L ed 354, 53 § Ct 132" {(Montana
Constitution); Montgomery v State, ‘231 Ala
1, 163 So 365, 101 ALR 139%; Hawkins v
Governor, 1 Ark 570; Abbott v McNutt, 218
Cal 225, 22 P2d 510, 89 ALR 1109; Re Bat-
telle, 207 Cal 227, 277 P 725, 65 ALR 1497;
Denver v Lynch, 92 Colo 102, 18 P2d 907,
86 ALR 907; Stockman v Leddy, 55 Colo 24,
129 P 220; Florida Nat. Bank of Jacksonville
v Simpson (Fla) 59 So 2d 751, 33 ALR2d
581; Burnett v Greene, 97 Fla 1007, 122 So
570, 69 ALR 244; Singleton v State, 38 Fla
297, 21 S0 21; Re Speer, 53 1daho 293, 23 P
2a 239, 88 ALR 1086; Winter v DBarrett,
352 Il 441, 186 NE 113, 89 ALR 1398; Pco-
ple v Kelly, 347 I 221, 179 NE 898, 80
ATLR 890; Fergus v Marks, 321 IIl 510, 152
NE 557, 46 ALR 960; State v Shumaker, 200
Ind 716, 164 NE 408, 63 ALR 218; State v
Noble, 118 Ind 350, 21 NE 244: Rouse v
Johnien, 234 Ky 473, 28 SW2d 745, 70 ALR
1077; Re Dennett, 32 Me 508; Harris v Al-
legany County, 130 Md 488, i00 A 733; Re
Opinion of Justices, 279 Mass 607, 180 NE
725, 81 ALR 1059; American State Bank v
Jones, 184 Mion 493, 239 NW 144, 78 ALR
770; State ex rel. Hadley v Washburn, 167
Mo 600, 67 SW 592; Searle v Ycnsen, 118
Neb 835, 226 NW 464, 69 ALR 257; Foll-
mer v Siate, 34 Neb 217, 142 NW 908; Suate
v Roy, 40 NM 397, 60 P2d 646, 110 ALR
I; Riley v Carter, 165 Okla 262, 23 P2d GGS,
59 ALR 1010; Simpson v Hill, 128 Okla 269,
263 P 635, 56 ALR 706; Hopper v Oklahoma
Cinunry 41 Okla 280. 143 P 4: Union Cenu

L. Ins. Co. v Chowning, 86 Tex 654, 26 SW

82; Kimball v Grantsville City, 19 Utah
368, 57 P 1; Public Serv. Com. v Grimshaw,
49 Wyo 158, 53 P2d I, 109 ALR 534.
Annatation: 69 ALR 266, 267; 8% ALR
1115; 79 L cd 476.

A state constitutional provision that no per-
son or group of persons charged with the ex-
ercisc of powers properiy belonging to one of
the departments of government shall exercise
any power properly belonging to either of the
others cstablishes a government of laws in-
stead of a government of meén, a government
in which laws authorized to be made by the
legislative branch are equally binding upon
all citizens, including public officers and em-
ployees. Springfield v Clouse, 356 Mo 1239,
206 SWad 539.

‘The plain meaning of state constitutional
provisions declaring that ncither of the three
departments of government shall exercise
powers properly belonging to cither of the
others, and .that no person shall exercise the
powers of more than onec of them at the same
time, is that no judge of any court can act
as 2 member of the legislature or fill an ex-
ecutive office, and that no member of the leg-
islature or any official of the executive de-
partment can fill a judicial office. State v
Huber, 129 W Va 198, 40 SE2d 11, 163 ALR
808,

19, Transport Workers Union, etc. v Gadah,
322 Mich 332, 34 Nw2d 71.

20. A statute requiring the governor to se-
cure the introduction into the legislature of
budget bills prepared by the budget commis-
sion and cause amendments to be presented,
if dcsirable, during the paszage of the bill
it not invalid on the theory that it attempta
to confer power on the governor and budget
comrmission to dictate the introduction of bills
in the legislature, where the constitution makes
it the governor's duty to recommend for the
consideration of the legisiature such measures
as he may deem expedient, and also makes it
the duty of the ofiicials who constitute the
budget commission to prepare a general reve-
nue bill to be presentcd to the houre of repre-
sentatives hy the governor. Tayloe v Davis,
217 Ala 282, 102 So 433, 40 ALR 1052,

1. Poynter v Walling (Del) 177 A2d 611,
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On the other hand, in the Federal Constitution,® and in a few of the state
constitutions,® no specific provision is made for a separation of governmental
powers. Under these constitutions, however, and even under the constitutions
in which such a clause has actually been inserted, irrespective of the existence
of such a distributing clause, it is held that the creation of the threc depart-
ments may operate as an apportionment of the different classes of powers. It
has been said that where the provision that the legislative, executive, and
Judicial powers shall be preserved separate and distinct is not found in a con-
stitution in terms, it may exist there in substance in the organization and dis-
tribution of the powers of the department® The basis of this theory is that
the distribution of the powers of the state by the constitution to the legislative,
exccutive, and judicial departments operates by implication as an inhibition
against the imposition upon any one department of such powers which dis-
tinctively belong to onc of the other departments.* Thus, it has been said that
grants of legislative, executive, and judicial powers of the thrce departments
of government are, in their nature, exclusive, and that no department, as such,
can rightfully exercise any of the functions necessarily belonging to the other.®
It bas also been said that the mere apportionment of sovercign powers among
the three co-ordinate branches of the government, without more, imposes upon
cach of those branches the affirmative duty of exercising its own peculiar powers
for itself, and prohibits the delegation of any of those powers, except in cases
expressly permitted.”

A distributive clause in a state constitution prevents the exercise of the func-
tions of one department of the government by another department, but has
no rclation to the exercise or division of the powers of one particular branch
of the government by the officers who comprise that branch and does not control

the question as to which one of several executive officers should perform an
executive function.®

§ 212. —- Importance of principle.
1t has been said that the principle of the separation of the powers of govern-
ment is fundamental to the very existence of constitutional government as-

Sarlls v Suwute, 201 Ind 88, 166 NE 270,
67 ALR 718 (statute providing commission
and city manager forms of governments for

294, §39; Zanesville v Zancsville Tel. & Tcl.
Co. 64 Ohio St 67, 59 NE 781; Kimball v
Grantsville City, 19 Utah 368, 57 P 1.

cities); State v Mankato, 117 Minn 458, 136
NW 264; Barnes v Kirksvilie, 266 Mo 270,
180 SW 545; State v Neble, 82 Ncb 267, 117
NW 723; Greenville v Pridmore, 86 SC 442,
68 SE 636; Walker v Spokane, 62 Wash
312, 113 P 775. .

Annotatiorn: 67 ALR 740.

2. Springer v Philippine Tslands, 277 US
189, 72 L ed 845, 48 § Ct 480,

Annotation: 79 L ed 476,

3. Re Sims, 54 Kan 1, 37 P 135 (Kansas
Conititution ).

Oh'io. for another example, has no specific
constitutional provision for a scparation of
powers. : .

4. Springer v Philippine Islands, 277 US 189,
721 ed 8§45, 48 5 C1 480 (Federal Constitu-
tionl- State w el 000 Bdion 493 111 NW

‘The doctrine of separation of powers arises
not from any single provision of the Fedemal
Constitution but because bchind the words
of the constitutional provisions are postulates
which limit and control. National Mut, Ins.
Co. v Tidewater Transfer Co. 337 US 582,
93 L ed 1556, 69 5 Ct 1173, A

5. Zanesville v Zanesville Tel. & Tel. Co. 64

_Ohio 8t 67, 59 NE 741,

6. State ex rel. Mason v Baker, 69 ND 488,
288 NwW 202,

7. Recifoot Lake Levee Dist. v Dawson, 97
Tenn 151, 36 SW 1041, ovrid on another
point Arnold v Knoxville, 115 Tenn 193, 90
SW 469.

8. State ex rel. Kostas v Johason, 224 Ind
510, 89 NE2d 592. 160 ALR 1118; Follmer
v State 94 Neb 217. 142 NW 908,
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§ 210

A characteristic [cature,® and one of the cardinal® and fundamental principles,
of the American constitutional system is that the governmental powers are
divided among the three departments of government, the legislative, executive,
and judicial, and that cach of these is scparate from the others.® The principle
of scparation of the powers of government operates in a2 broad manner to con-
fine legislative powers to the legislature, executive powers to the expcutive
department, and those which are judicial in character 1o the judiciary.* We arc
not a parliamentary government in which the executive branch is also part
of the legislature.”

It has been said that the object of the Federal Constitution was to establich
three great departments of government: the legislative, the éxecutive, and the
judicial departments. The first was to pass the laws, the sccond, to approve and
exccute them, and the third, to expound and enforce them.' And since the

§211

3. Trybulski v Bellows Falls Hydro-Electric
Corp. 112 ¥Vt 1,20 A2d 117,

4. Bloemer v Turner, 2681 Ky 832, 137 §W
2d 387.

5. O'Donoghue v United States, 289 US
516, 77 L ed 1356, 53 § Ct 740; Springer v
Philippine Islands, 277 US 189, 72 L ed 843,
48 S Ct 480; J. W. Hampton Jr, & Co. v
United States, 276 US 394, 72 L. ed 624, 48
S Ct 348; Evans v Gore, 253 US 245, 64
L ed 887, 40 5 C1 550, 11 ALR 519; Kilbourn
v Thompson, 103 US 168, 26 L ed 377;
Fox v McDonald, 101 Ala 51, 13 So 416;
Hawkins v Governor, I Ark 570; Denver v
Lynch, 92 Colo 102, 18 P2d 807, 86 ALR
907; Stockman v Leddy, 55 Colo 24, 129 P
220; Norwalk Street R Co.'s Appcal, 69 Conn
576, 37 A 1080, 38 A 708; Florida Nat. Bank
of Jacksonville v Simpson (Fla) 59 50 2d 751,
33 ALR2d 581; Burnett v Green, 97 Fla 1007,
122 S0 570, 69 ALR 244; Re Specr, 53 Ldabo
293 23 P2d 239, 88 ALR 1086; People v
Kelly, 347 Ill 221, 179 NE 898, 80 ALR £90;
Peaple ex rel. Rusch v White, 334 Il 465,
166 NE 100, 64 ALR 1006; Greenfield v Rus-
sel, 292 Iil 392, 127 NE 102, 9 ALR 1334;
Ellingham v Dye, 178 Ind 336, 99 NE I, error
dismd 231 US 250, 58 L «d 206, 34 S C: 92;
Owershiner v State, 156 Ind 187, 59 NE 468;
Parker v State, 135 Ind 534, 35 NE 179;
Siate v Barker, 116 Towa 96, 89 NW 204;
Harris v Allegany County, 130 Md 488, 100
A 733; Opinion of Justices, 279 Mass 6§07, 180
NE 725, 81 ALR 1059; Anway v Gmand
Rapids R. Co. 21! Mich 592, 179 NW 150,
12 ALR 26; Peopie v Dickerson, 164 Mich
148, 129 NW 199; Veto Case, 69 Mont 325,
222 P 428, 35 ALR 592; Searie v Yensen, 118
Nch 835, 226 NW 464, 69 ALR 257; Tyson
v Washington County, 78 Ncb 211, 110 NW
634; Saratoga Springs v Saratoga Gas, E. L.
& P. Co. 191 NY 123, 83 NE 693; State ex
rel. Atty.-Gen. v Knight, 169 NC 333, 85
SE 418; Re Minncapolis, St. P. & 5. Sze. M.
R. Co. 30 ND 221, 152 NW 513; State v
Blaisdell, 22 ND 86, 132 NW 769; Riley v
Carter, 165 Okla 262, 25 P2d 666, 88 ALR
1018; Simpson v Hill, 128 Okla 269, 263 P
6135, 56 ALR 706; Baskin v State, 107 Okla
272, 252 P 349, 40 ALR 941; Wilson v Phila-
delphia School Dist. 328 Pa 225, 195 A 90,

{16 Am Jur 2d}--29

113 ALR 1401; State ex rel. Richards v Whis-
man, 36 SD 260, 154 NW 707, error dismd
241 US 643, 60 L ed 1218, 36 § Ct 449;
Langever v Miller, 124 Tex 80, 76 Sw2ad
1023, 96 ALR $36; Trimmier v Carlton, 116
‘Tex 572, 296 SW 1070; Peterson v Grayce
Oil Co. (Tex Civ App) 37 SW2d 367, afld
128 Tex 550, 98 SW2d 781; Kimball v Grants-
ville City, 19 Utah 368, 57 P 1; Sabrc v Rut-
Jand R. Co. H6 Vit 347, 85 A 693; State v
Huber, 129 W Va 198, 40 SE2d 11, 168 ALR
808; State v Thompson, 149 Wis 488, 137
NWw 240, :

Annotation: 3 ALK 451; 69 ALR 266,

The theory of our government ix one of
scparation of powers. Att. Gen. ex rel. Cook v
O'Neiil, 280 Mich 649, 274 NW 445,

Qur constitution and fabric of government
divide governmental powers into three grand
divisions and prohibit the assumption by those
gxcrcismg the powers of once of them of the
just powers of another. Butler v Printing
Comrs. 68 W Va 493, 70 SE 119.

See Stare v Bates, 96 Minn- 110, 104 NW
709, for a good discussion of the zource of
the doctrine of the separation of the powers
of government.

6. Norwalk Street R. Co."s Appeal, 69 Conn
576, 37 A 1040, 30 A 708; State v Warmmh,
22 Ia Ann 1; McCrea v Roberts, 89 Md
238, 43 A 39; Wright v Wright, 2 Md 429;
‘Wenham v State, 65 Neb 394, 91 NW 421;
Henry v Cherry, 30 RI 13, 73 A 97, State
v Fleming, 7 Humph (Tenn) 152.

Annotation: 63 ALR 266.

Neither the legislative, executive, nor ju-
dicial department of the federal government
can lawfully exercise any authority beyond
the limits marked out by the Constitution.

Scott v Sandiord, 19 How {US) 393, 15 L ed

691.

a'g‘ People v Tremaine, 281 NY I, 21 NE2d

8. Martin v Hunter, 1 Wheat (US) 304, 4
I ed 97.

The difference between the departments is
that the legislature makes, the executive exe-
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constitutional distribution of the powers of government was made on the as-
sumption by the people that the several departments would be equally carcful
to use the powers granted for the public good alone, the doctrine is gencrally
accepted that none of the several departments is subordinate, but that all are
co-ordinate.? independent,® cocqual,’¥ and potenually coextensive.'® The rule
1s generally recognized that constitutional restraints are overstepped where one
department of government attempts to exercise powers exclusively delegated to
another;™ officers of any branch of the government may not usurp or cxercise
the powers of cither of the others,™ and, as a general rule, one branch of govern-
ment cannot permit its powers ta be exercised by another branch.**

§ 211. — As express or implicd constitutional requirement.
Frequently, there appears in a statc constitution an express division of the
powers of government among the three departments;™” and all persons charged’

cutes, and the judiciary construes, the law;
but thz maker of the law may commit some-
thing to the discretion of the other depart-
ments, Wayman v Southard, 10 Wheat (US)
1, 6 L ed 253,

8. Hale v State, 55 Ohio St 210, 45 NE 199;-

Blalock v Johnsion, 100 SC 40, 185 SE 61,
105 ALR 115,

10. § 213, infra.

" The United States Supreme Court has said
that so far as their powers arc derived from
the Constiwution the departments may be re-
garded as independent of each other, but be.
yond that all are subject to regulations by law
touching upon the discharge of dutics required
to be performed. Evans v Gere, 353 US 245,
64 L ed 837, 40 § Ct 530, 11 ALR 3519;
Kendall v United States. 12 Pet (US) 524,
9 L ed 1181; People v McCullough, 254 Il
9, 98 NE 136.

11, Humphrey v United States, 295 US
602, 79 L ed 1611, 55 § (¢ £69.

12. Per Marshall, Ch. J., Osbom v Bank
;B‘:Jnited States, 9 Wheat (US) 738, 6 L ed

13. Sonodgrass v State, 67 Tex Crim 615,
150 SW 162. -

By reason of the distribution of powers un-
der a constitution, assigning to the legisla-
ture and the judiciary each #ts separate and
distinct functions, one department is fhiot per-
mitted ‘to trench upen the functions and pow-
ers of the other. Stase ex rel. Bushman v
Vandenberg, 203 Qr 326, 276 P2d 432, 280
P24 344.

14. State ex rel. Du Fresne v Leslie, 100
Mont 449, 50 P2d 959, 101 ALR 1329; State
v Fabbr, 98 Wash 207, 167 P 133,

15. Any fundamental or basic power neces-
sary to povernment cannot be delemated.  Wil-
son v Philadelphia School Dist. 328 Pa 225,
195 A 90, 113 ALIL 1401,

16. As to whether the Federal Constitution
requires departmental separation of state gov-
ernmental powers, sce § 215, infra.

ARD

17. Porter v Investers’ Syndicate, 287 US
346, 77 L ed 354, 53 § Ct 132 (Montama
Constitution) ; Abbott v McNutt, 218 Cal 225,
29 P24 510, §9 ALR 1109: Re Daticle, 207
Cal 227, 277 P 725. 65 ALTL 1497; Denver
v Lynch, 92 Cole 102, 15 P2d %07, 86 ALR
907; Stockman v Leddy, 55 Colo 24, 129 P
290: DBurnctt v Greene, 97 Fla 1007, 122 So
570. 69 ALR 244; Siate v Atlantic Coast Line
R. Co. 56 Fia 617, 47 So 969; Re Speer, 53
Idzho 293, 23 P24 239, 88 ALR {006;
Winter v Barvett, 332 Il 411, 126 NE 113,
B9 ALR 1398; Pcople v Keily, 347 Il 221,
179 NE 098, 80 ALR £90; Pcople ex rel.
Rusch v White, 334 Ill 465, 166 NE 100, 64
ALR 1006: State v Shumaker, 200 Ind 716,
16+ NE 408, 63 ALR 218: State v Barker,
116 lowa 96, £9 NW 20%; Rouse v Johnson,
254 Ky 473, 20 Sw2d 745, 70 ALR 1077;

Sratz ex rel. Young v Dutler, 105 Me 91,

73 A 560; Iarris v Allecany County, 130
Md 4a8, 100 A 733; Re Opinion of Justices,
279 Mass 607, 180 NE 725, 81 ALR 1059;
‘American State Bank v Jones, 184 Minn 493,
239 NW 14d, 78 ALR 770; University of
Mississippi v Waugh, 105 Miss 623, 62 So 837,
affd 237 US 5309, 59 L ed 1131, 35 S Ct
720: State v J. J. Newman Lumber Co. 102
Tiiss 002, 59 So 923; State ex rel. Hadley v
Washburn, 167 Mo 680, 67 SW 592; Statc
v Field. 17 Mo 579; Scarlec v Yensen, 1i8
Neb 835, 226 NW 464, 69 ALR 257;-Follmer
v State, 94 Neb 217, 142 NW 90§; Tysen v
Washington County, 78 Neh 211, 110 NwW
634; State v Roy, 40 NM 397, 60 P24 GiG,
110 ALR 1; State ex rel, Dushek v Watland,
51 ND 710, 201 NW 630, 39 ALR 1169;
Riley v Carter, 165 Okla 262, 25 P'2d 666G,
81 ALR 1018; Simpson v Hill, 128 Okla 269,
263 P 635, 56 ALR 706; Hopper v Oklahoma
County, 43 Okla 288, 143 F 4 Macartney
v Shipherd, 60 Or 133, 117 P 814; Sate v
George, 22 Or 142, 29 P 356; Biggs v Me-
Bride, 17 Or 640, 21 P £78; Langever v
Miller, 124-Tex B0, 76 SW2d 1025, 96 ALR
836; Union Cent. L. Ins. Ca, v Chowning, L&
Tex 65+ 26 SW 9872; Siate v Mounts, 36
W Va 179, 14 SE 407; Public Scrv. Com. v
Grimzhaw, 49 Wyo 158, 53 P24 1, 109 ALR
534, See also State ex rel. Dushel v Wor-
land, 51 ND 710, 201 NW 630, 3% ALR 1169.

fi6 Arm Toe 241
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commonplace maxim that where parties are equally in wrong the courts will
not give one legal redress against the other but will leave them where it finds
them.! Ncither law nor equity interferes to relicve either of the persons who
engage in fraudulent transactions, against the other from the consequences of
their own misconduct.®

Some courts have applied the rule in pari delicto to transactions with a public
officer or an official of the court,? but most take the position that the rule docs
Dot apply to prevent maintenance of an action against public officers for the
recovery of money acquired by official misconduct®

- However, illegality is no defense when_merely collateral to the cause of action
sued on;* one offender against the law’ cannot set up as a defense to an action
the fact that plaintiff was also an offender, unless the parties were engaged in
the same illegal transaction. It is only in such a case that the maxim, “in pari
delicto potior est conditio defendentis ¢t possidentis,” applies,* and not even then
when the plainiifi’s unlawful participation was innocent, being induced by
the fraud of the defendant on which the action is based.”
be barred of his action against the defendant by the fact that he has done
a wrong to a third person.’ Moreover, courts will grant relief against present
wrongs and to enforce existing rights, although the property involved was ac-
quired by some past illegal act’® It is generally agreed, although there is
authority to the contrary,’ that one who has entrusted another with money or
property for an illegal use or purpose may maintain an action to recover such
property or moncy so long as it bas not been used by the person to whom it was

Nor will 2 plaintiff
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VIII. DEPARTMENTAL SEPARAT'ION OF GOVERNMENTAL
POWERS

A. IN GENERAL

§ 210. Principle of separation, gencrally.

In considering the nature of any government, it must be remcmbered that
the power existing in every body politic is an absolute despotism; in constituting
a government, the body palitic distributes that power as it pleases and in the
quantity it pleases, and imposes what checks it pleases upon its public func-
tionaries. The natural and necessary distribution of that power, with respect to
individual sccurity, is into legislative, exccutive, and judicial departiments. T
is obvious, however, that every community may make a perléct or impericect
separation and distribution of that power at its will.?

given.

There can be no recovery as between the
parties on a contract made in violation of
a statute, the violation of which is prohibited

a penalty, although the statute does not
pronounce the contract void or expressly pro-
hibit the same. Sandage v Studebaker Bros.
Mig. Co. 142 Ind 148, 41 NE 380.

Althoygh a man may contract that a future
event may come to pass over which he has
no, or only a iimited, power, including con-
tracts for the conveyance of land that he
does not own, an agreement that on its face
requires an illegal act, either of the contractor
or & third person, no more imposes a liability
to damages {or nonperformance it cre-
ates an ecquity to compel the contractor to
perform.  Sage v Hampe, 235 US 99, 59
Led 147,355 Ct 94.

20. Ford v Caspers (CA7 111) 128 F2d 884;
Duncan v Dazey, 318 IIl 500, 149 NE 495.

1. Clark v United States, 102 US 322, 26
L ed 181; Re Brown's Estate, 147 Kan 395,
76 P2d 857, 116 ARR 1012; Smith v Smith,
68 Nev 10, 226 P2d 279.

Annotation: 116 ALR 1018.
2. Ford v Caspers (CA7 IiI) 128 F2d 884.
3.. Annotation: 116 ALR 1019, 1023.

4. Re Sylvester, 195 Iowa 1329, 192 NW
442, 30 ALR 180; Re Brown’s Estate, 147
Kan 395, 76 P2d 857, 116 ALR 1012; Ber-
man v Coakley, 243 Mass 348, 137 NE 667,
26 ALR 92.

Annotation: 116 ALR 1023-1031.

" 8. Loughran v Loughran, 202 US 216, 78
L ed 1219, 54 S Ct 684, reh den 292 US
615, 78 L ed 1474, 54 § Ct 861 )

6. Wallace v Cannon, 38 Ga 199.

- 7. Doe ex dem. Hutchinson v Horn, 1
Ind 363; Jekshewitz v Groswald, 265 Mass
413, 164 NE 609, 62 ALR 525 Cooper v
Cooper, 147 Mass 370, 17 NE 892; Sears v

Wegner, 150 Mich 388, 114 NW 224; Blossom"

v Barrett, 37 NY 434; Morrill v Palmer, 68
g(; 1, 33 A 829; Pollock v Sullivan, 53 Vi

This ptinciple is particulacly applicable
in_actions for deceit in inducing unlawful
cohabitation by representations of a lawiul
marriage. See Annotation: 72 ALR2d 956.

8, Langley v Devlin, 95 Wash 171, 163 P
395, 4 ALR 32; Maita v Katsoulas, 192 Wis
212, 212 NW 2651, 50 ALR 29t. .

8. Loughran v Loughran, 292 US 216, 78
L ed 1219, 54 S Ct 684, reh den 292’ US
615, 78 L ed 1474, 54 S Gt 861.

10. Lancaster v Ames, 103 Mz 87, 68 A
333; Stone v Freeman, 293 NY 268, 82 NE2d
571, 8 ALR2d 304, .

,Annoa’au’on: 8 ALR2d 314, §3; 316, §4.

11. Okeechobee County v Nuveen (CA5 Fla)
145 F2d 684, cert den 324 US B8l1, B9 L ed
1432, 65 S Ct 1028; Kearney v Webb, 278
Il 17, 115 NE 844, 3 ALR 1631; Ware v
Spinney, 76 Kan 289, 91 P 787.

Adnnotation: B ALR24 312, §3; 317, §5.

17. Halter v Nebraska, 205 US 34, 51 L ed
696, 27 5 Cr 419; Columbus Packing Co. v
State, 100 Ohio St 285, 126 NE 291, 29 ALR
1429, ovrld on another point 106 Ohio St 469,
140 NE 376, 37 ALR 1525; State v Pcet,
80 Vi 449, 63 A 661; Stare ex rel, Jarvis v
Daggett, 87 Wash 253, 151 P 648.

Absent congressional action the test Iy that
of uniformity against locality; more accurate-
ly, the question is whether the state interest
is outweighed by a national interest. Cali-
forniz v Zook, 336 US 725, 93 L d 1005,
69 S Ct 841, rch den 337 US 921, 93 L ed
1729,69 8 Ct 1152,

The right of the several states to enact
legislation during the silence of Congress has
been recognized in respect to such subjects
B —

—- insolvency., See Insorvexcy {ist ed

§8).

- the repulation of dealers in patented ar-
ticles. Sce Parents (lsted § 8).

— the recital of the consideration of notes

given for the price of patent rights. Woods v
Cari, 203 US 358, 51 L cd 219, 27 § Ct 99.
. = the prohibition for the use of the United
States flag for advertising purposes. Halter v
Nebraska, 205 US 34, 51 L od 696, 27 § Ct
419, afig 74 Neb 757, 105 Nw 298,

L&l

- the establishment of gquarantine regula-
tions. See Heavrrr (isted § 7).

- regulations with regard to the speed of
railroad trains. “Sec RamLroaps.

— tegulations with regard ta rates of trans-
portation- botween pointt within the bounda-
ries of a state. See Punric UrtiLitTies.

-— the erection of bridges, dams, and other
structurcs constituting obstructions to naviga-
tion or otherwize pertaining to navigation. See
Hicuwavs, Stacers, aNp Brwces (Ist ed,
Bainces § 11); WatEens.

— pilotage. See SmiprPIiNG.

18 Mérman’s 1. & T. R. & S. 8. Co. v
Board of Health, 118 US 455, 30 L ed 237, 6
S Ct 1114,

19. Mayo v United States, 319 US 441, 87
L ed 1504, 63 S Ct 1137, 147 ALR 761, reh
den 320 US 810, 88 L. ed 489, 64.5 Ct 27.

1. Compagnic Francaise de Nav. a Vapcur
v State Bd. of Health, 186 US 380, 46 L ed
1209, 22 § Ci 811. ‘ o

And see § 130, supra.

2. Livingston v Moore,” 7 Pet {US) 469, &
L ed 751 (per Johnson, ].).
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§51
many cases the absence of authority affords a strong presumption against its
having any legal foundation.™*

§ 50. Actions contrary to public policy and practical considerations.

It does not follow, from the general statement that there is no wrong without
a remedy, that a remcdy 1s always obtainable 1n the courts™ [ndeed, 1t &5 not
suflicient for the maintenance of an action to remedy a supposed wrong that

1.a technical right of action exists, unless it is at the same time practical, and in

the interest of sound government to permit the action to prevail’ Practical
considerations must at times determine the bounds of correlative rights and
duties and the point beyond which. the courts will decline to impose legal
Hability.” Thus, because of their legal unity, actions between husband and
wife were ordinarily barred at common law;™ and considerations of public

.policy forbid the bringing of actions against the state or its subdivisions, except

with its consent™ The maxim that there is no wrong without a remedy is
not applicable to acts which the written law has declared to be rightful,®
especially things not malum in se, authorized by a valid act of the legislature
and performed with due¢ care and skill in strict conformity with the provisions
of the act! Public policy also forbids' the maintenance of any suit in a court
of justice, the trial of which would inevitably lead to the disclosure of matters
which the law itself regards as confidential, and respecting which it will not
allow the confidence to be violated.®

§ 51. Actions based upon plaintiff’s wrongful, illegal, or immoral acts or
conduct,

It is universally recognized that any conduct or any contract of an illegal, .

vicious, or immoral nature cannot be the proper basis for a legal or equitable
proceeding,’ and the partics will be left in the dilemma which they themsclves
devised? The law does not permit one te profit by his own fraud or take
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or an illegal contract,' or whose conduct in connection with the transaction
upon which his claim is based is illegal or criminal.? No action can be founded
upon acts which constitute a violation of criminal or penal laws of the state®
or upon one’s own dishonest, fraudulent,’! or tortious act or conduct,” or upor
his own moral turpitude.’* { Hence, an action will not lie to recover money ¢

property which is the fruit of an employment involving a violation of law.
where a recovery would haye to be based on the illegal contract,) or to recover
back the consideration given for the maintenance of illicit relations with the
defendant.'®

§ .
§ 52. — Where partics arc in pari delicto.

The principle which precludes an action based upon the plaintifi's wrongful
immoral, or illegal act applies where both plaintiff and defendant were parties
to such act; therc may be times when the objection that the plaintiff has broker
the law may sound ill in the mouth of the defendant,!® yet, as a general rule
under the doctrine of in pari delicto,’” no action will lie to recover on a clain
based upon. or in any manner depending upon, a fraudulent, illegal, or immora

advantage of his own wrong or found any claim on his gwn iniquity or acquire

property by his own wrong,® and no court, particularly a_court of equity,® will

lend its aid to a party who grounds his action upon am immoral or illegal act?

14, Shearman v Folland (Eng) [1950] 2
EB 43, 18 ALR2d 652.

18, Pacific Steam Whaling Co. v United
Siates, 187 US 447, 47 L od 253, 23S C¢

14. Robertson v New Ordeans & G. N. R. Ca.
158 Miss 24, 129 So 100, 69 ALR 1130,

7. Comstock v Wilson, 257 NY 231, 177
NE 431,76 ALR 676.

18, Sec Hussano axp, Wire (lst ed § 584).

19. Sce States, TERUTORIES, AND DEPEND-
gncies (lsted § 91).

20. Pietsch v Milbrath, 123 Wis 647, 101
N'W 388, 102 NW 342,

1. Frazer v Chicago, 186 11 480, 57 NE
1055.

2. Totten v United States, 92 US 105, 23
L. ed 605.

S.ﬁlf‘{sllg:r‘v Mitler (Ky} 296 SW2d 604, 63

[}

4. Robenson v Yann, 224 Ky 56, 5 Swad

271; Piechowiak v Bissell, 305 Mich 486, 9

Nwaad 683,

5._ Davis v Brown, 94 US 423, 24 L ed 204;
Union Bank v Stafford, 12 How (US) 327,
13 L ed 1008; Watts v Malatesta, 262 NY
80, I8 NE 210, B3 ALR 1072; Riggs
Palmer, 113 NY 506, 22 NE 188; Byers
Byers, 223 NC 85, 25 SEId 466; Merit
Losey, 194 Or 89, 240 P2d 933; Smith
Germania F. Ins. Co. 102 Or 589, 202
1088, 19 ALR 1444; Slater v Slater, 365 Pa
321, 74 A2d 179; Langley v Devlin, 95 Wash
171, 163 P 395, 4 ALR 32.

Hyams v Stuart King [1908] 2 KB {En,
SN ing [1908] (Eng)

6. Finnie v Walker (CA2) 257 F 698, 5
ALR 331.

] 7. The Florida (Collins v The Florida) 101
US 37, 25 L. ed 893; Hunter v Wheate, 53
App DC 206, 289 T 604, 31 ALR 980;: West-
erm U, Teleg. Co. v McLaurin, 108 M'ss 273,
66 So 739; Pennington v Todd, 47 NJj [Lq

nen N w0

e ¢ %o

4

transaction® or_contract to which the plaintif was a party.™ Ifis a tritc and

[a————

8. Standard Oil Co. v Clark (CA2 NY)
163 F2d 917, cert den 333 US 873, 92 L ed
1149, 68 § Ct 901, 902.

9. Falconi v Federal Deposit Ins. Corp. (CA3
Pa) 257 F2d 287.

There is no recorded instance where 2
court of law or of equity has given aid or
comfort to one wrongdoer against his fel-
low wrongdoer seeking a division of the loot.
Pitgchowiak v Bissell, 305 Mich 486, 9 Nw2ad
685.

10. Capps v Postal Teleg.-Cable Co. 197
Mizs 118, 19 So2d 4917 DEsmet v Sublett,
54 NM 355, 225 P2d 141; Lloyd v North

Caralina. B .Co.. 151 NC_536,.66 SE 604;.

Stevens v Hallmark (Tex Civ App) 105 SW
2d 1106. - .

11. Picture Plays Theatre Co. v Williams,
15 Fla 556, 78 So 674, 1 ALR I; D. 1. Fel-
senthal Co. v Northern Assur. Co. 284 kit
343, 120 NE 268, 1 ALR 602; Baltimore &
0. 8. W. R. Co. v Evans, 169 Ind 410, 82
NE 773.

. 12, Talbot v Seeman, | Cranch (US) 1, 2

L ed 15. :

13, Levy v Kansas City (CA8) 168 T 524;
Newton v liinois Qil Co. 316 I 416, 147
NE 465, 40 ALR 1200.

i4. Boylston Bottling Co. v O'Neill, 231
Mass 498, 121 NE 411, 2 ALR 902; Woodson
v Hopkins, 85 Miss 171, 37 So 1000, 38 So
298; Buck v Albee, 26 Vt 184; Lemon v
Grosskopf, 22 Wis 447,

Annotation: 2 ALR. 906,

15. Hill v Freeman, 73 Ala 200; Monatt v

Parker, 30 La Ann 585; Otis v Freeman, 199
Mass 160, 85 NE 168; Platt v Elias, 186 NY
374, 79 NE 1: Denton v English, 11 SCL
{2 Nott & M’C) 581; Lanbam v Meadows,
7% W V- A10 78 SE 750,
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16. Western U, Teleg. Co. v McLarvin, 10
Miss 273, 66 S0 739,

37. Grapico Bottling Co. v Ennis, 140 M
502, 106 So 97, 44 ALR 124,

18. Hunter v Wheate, 53 App DC 206, 2.
¥ 604, 31 ALR 980; Keamey v Webb, 27
TN 17, 115 NE 844, 3 ALR 1631; Re Browr
147 Kan 395, 76 P2d 857, 116 ALR 101
{bolding that such rule does not apply whe:
the one complained of is an official of ti
court, who secks to retain to his own u
certain moneys he acquired by his official mi
“gomdurt) ; Bowlan v-Lumsford,~176 Okla 117
54 P2d 666 (plaintiff attempting to recov:
damages frem a man who induced her to su’

* mmif to an opération which produced an ali¢
tion where she was of full age and volunta
ily consented to the operation); Guil, C. & £
F. R. Co. v Johnson, 71 Tex 619, 9 SW 60.

A court will not extend aid to either of 1t
parties to & criminal act or listen to the
complaints against each other, but will lea:
them where their own act has placed ther
Stone v Freeman, 298 NY 268, 82 NEC
571, 8 ALR2d 304.

19. Ring v Spina (CA2 NY) 148 ¥2d 62
160 ALR 371; Reilly v Clyne, 27 Arlz 43
234 P 35, 40 ALR 1005; Berka v Woodwar
125 Cal 119, 57 P 777; Western U. Tel. C
v Yopst, 118 Ind 248, 20 NE 222; Grapi
Bottling Co. v Ennis, 140 Miss 502, 106 ¢

197, 44 ALR 124; Short v Bullion-Beck
C. Min. Co. 20 Utah 20, 57 P 720; Rollc
Murray, 112 Va 780, 72 SE 665.

Major v Canadian P. R. Co. 51 Ont LR
370, 67 DLR 34I, affd 6¢ Can 5C 367, °
DLR 242.

‘That which one promises to give for
illegal or immoral consideration he can:
be compelled to give, and that which he !
given on such a consideration he cannot
cover. Plait v Elias, 186 NY 374, 79 .
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DxatvaTion .
Ast Peb. 91, 1687, ch. B2, {8, 11 Stat. 1¢8.
Onose REPREZWOR
All ocoins and currencies of ths United Gtates to ba

legul tender for all dabts, ses sections 482 and 831 of this |

title.

§ 457, Goid eoina of [nited Stutes.

The gold colns of the Unilted States shall be a
legal tander In )1l payments at thelr nominal value
when not below the standerd weight and Umit of
tolerance provided by law for the single plece, and,
when reduced In welght below such standerd and
téfterence, shall be & legal tender at valuation in pro- .
portion to their actual weight. (R. B, ¢ 3583.)

Dxxivition
Act Pab, 12, 1873, ch, 181, { 14, 17 Btat. £29,
Crosa RIFFARWOTE )
Aequisition end uts of gold in violation of law to subs

Jeot the gold to forfeiture and subject person to penalty
squal to twice the value of the geid, ses section 443 of

thia title,

All colne knd curreneles of United Bintes as legal ten- -

der, sew seotlons {82 and §21 of this title.
Gaold coinags discontinued and sxiating gold coins withe
drawn from circuistion, see section 3185 of this title,
Provistons requiring obligations to be payable In gold
declarad dgeinat public policy, aes seotion 488 of this titls.

- § 458, Btandard siiver dollars; paid in ailver,

Bilver dollara colned under the Act of February 28,
1878, ch. 20, 20 Stat, 15, 28, together with all silver
dollars colned by the United States, of ltke weight
and fineness prior to the date of such Act, shall be
& legal tender, at thelr nominal valie, for all debts
and dues publie and private, except where otherwise
expressly stipulated in the contract. Buf nothing
fn this sectton shall be construed to authorize the
payment In silver of certiflcates of deposit issued

_under the provisions of sections 428 and 429 of this
title. (Feb. 28, 1878, ch. 20, § 1, 20 Btat. 25.)

Cobrriearion

Boactlon s from the firet section of the B!and-—Antaon ‘
Colnage of Stiver Act.

Portlons of the criginal text omitted here provided for
the colnage of silver dollars of the weight of 412} grains
Troy of standard silver with the devices and supersacrip-
tions provided by act Jan, 18, 1837, ch. 3, § 8tat. 137; and
for the purchase of bullion to becoined inta silver dollars,
The provision for the purchase of bulllon was repealed
by aet July 14, 1800, ch. 708, § &, 28 Stat. 280. The provi-
sion for the coinege of allver dollars wes omitted as
superseded or abéolete, ) .

Cross REFEaENcTs

All colne and eurrencles of the United Biates, (ncluding
Federal Reserve notes and circulating notes of Federal
Reserve banks and banking asssciations, to be lega] tander
for payment of publie debts, publio charges, taxes, duties,
and duss, see asctions 4862 and 403 of this title,

Obligations payable in any coln.or currency which at
the time 13 a legal tender notwithetanding s provision
for payment In a particular kind of coln or currency, ses
wection 463 of this title.

8§ 459, Subsidlary sllver coins.

. The aflver coins of the United Btates In existence
June 8, 1879, of smaller denominations than $1 shall
be a legal tender in all sums not exceeding $10 in full
payment of ail dues public and private, (Junas 9,
1879, ch. 12, § 3, 21 Btat. 8.)

CoDIFTEATION

Erior to it incorporation into the Code, this eeotlon
read sa follows: “The present silver coins of the United
States of smaller denominations than one doller shall

'§462. Coins and enrrencies, ' .

Page 6548

hevaatter be a legul tender in &ll pums not exceeding ten
dollara In full payment of xll dues public and private.”

‘The twenty-cent plocs, the ecoinsge of which was su-
thorized by act Mar, 8, 1875, ch. 143, § 1, 18 Stat, 478, wes
made & legal tender at 1% nominal valus for any amount
not exeeeding five doliars in eny one payment, by seotion
3 of that act. 'The sot was repealed by act Msy 3, 1878,
ch. 79, 30 Htat, 47,

Cross REFIRENCES

All colng and eurrencies of the United States, Including
Pederal Reserve noteg and eircuiating notes of Federal Re.
sorve banks and banking associations, to be legal tender for
payment of publie debta, publie charges, taxes, dutles, and

© dues, see sactions 462 and 8321 of this title,
_ Il&ﬁ Minor colns,

The minor coins of the United Btates nhnll he a
legal tender, at their nominal value for any amount
not exceeding 28 cents in any cns pwment. (R. 8.

§ 3587.)
DEnivaTION

Act Feb, 12, 1673, ch 131, § 18,17 Stut. 427.

Crosa RETIRRNULE )

All colns and currencies of the Unitad Btates, Including
Federal Reserve notes and circulnting ngtes of Federal
Reserve banks end banking ssscciations, to be legal tender
for payment of public debis, public charges, taxes, duties,
aud dues, see sections 462 and 831 of this title,
5 £61, Commemorative coins. -

CoptvicATION |

Bection, making certain enumerated commemorative

¢oina legal tander, 1s omitted as executed In view of section

276n of this title discontinuing coinage and iassuance of -

commemorative coina under acts enacted prior to Mar, 1,
1838,

Bection was from acts Apr. 13, 1904 ch. 1253, § 6, 53
8tat. 178; June 1, 1918, ch. 01, { 1, 40 Btat, $04; May 10,
1820, ch. 176, § 1, 41 Stat, 806; May 10, 19120, ¢h. 177, § 1,
41 Btat. 598; May 13, 1020, ch. 182, § 1, 41 Stat. 507; Mar. 4,
1941, ch. 153, ¢ 1, 41 Btat. 1363; Feb. 2, 19322, ch. 45, 42
Btat. 362; Jan. 34, 1923, ch. 38, § 1, 43 Btat. 1172; Feb.
28, 1033, ¢h. 113, § I, 42 Btat. }219T7: Mar. 17, 1824, ¢h. b8,
b 1, 43 Btat. 23, Jan. 14, 1028, ch. 70, § 5, 43 Btat, ™D Feb,
44, 1925, ch, 302, §§ 1—3, 43 Stat. 9056, $85; Mar. 3, 1976,
ch. 481, | 4, 43 Btat. 1254; May 17, 1826, ¢h, 307, § 1, 44
Btat. 550; Mar, 7, 1028, ch. 135, § 1, 40 Btat. 108; June
15, 1033, ch, B2, | 1, 48 Stat. 149; May 9, 1834, ch, 263,
10 1—4, 46 Btat., 670 May 14, 1834, ch. 288, } 1-2,
48 Htai, TI16; May 26, 1834, ch, 355, }§ 1-4, 48 Stat, BO7;
June 21, 1034, ch. 685, 1§ 1—4, 48 Btat. 1200; May 2, 1635,
ch. B8, §1 16, 40 Btat. 185, 146; May 3, 1938, ch, 90,
b I—4, 40 Stet. 174; June 8, 1038, ch. 178, 49 Btat. 934,
Mar. 18, 1836, ch. 149, §§ 1—8, 49 Stat. 1188; Mer. 20,
1838, ch. 164, |} 1-—3, 40 Stat. 1187; Apr, 13, 1938, ch, 213,
§§ 13, 490 Btat. 1205; May 5, 1838, ch, 300, §i 13,48
Btat, 12567; May 5, 1838, ch, 304, |§ 1--3, 40 Btat. 1350; May
8, 1934, ch. 321, H§ 1--D, 46 Btat. 1202, 1283; May 15, 1936,
ch. 380, {§ 1—3, 40 Biat, 1278; May 15, 1034, ch. 402, §§ 1—3,
40 Atat. 1277, 1278; May 18, 19238, ch, 408, 1§ 13, 40 Stat.
1363, 1363; May 16, 1030, ch. 4486, §{ 13, 49 Btat, 1387,
1388; June 14, 183¢, ¢h, 583, 1§ 1—3, 4P Btat. 152%; Juno
18, 1834, ch. 8564, §§ 13, 40 Stat. 1523; June 14, 1938,
ch. 586, §f 13, 40 Btat, I1624; June 24, 1828, ch. 760,
# 13, 40 Btat. 1811: June 30, 1934, ch. 836, §§ 1--3,
4% Btat. 1872; June 26, 1039, ch, 837, 11 1—3, 49 8tat. 1973;
June 24, 1837, ch. 877, §4 13, 50 Btat. 308; June 28, 1937,
ch, 384, §I 1—3, B0 Stat, 822, 823.

il

All colns and currencles of the United States (in-
cluding Federal Reserve notes and circulating notes
of Federal Reserve banks and riational banking asso-
clations) heretofore or hereafier coined or Issued,
shalil be legal tender for all debts, public and private,
public charges, taxes, duties, and dues,except that
gold colna, when below the standard welght and
Hmit of tolerance provided by law for the single

gL
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f420 ‘ TITLE 12.—BANKS AND BANKING

ContricarioN
Beetlon is comprised of ninth par. of section 18 of set
Deo. 23, 1913. Por cleastfieation to this title of other
paragraphs of section 18, ses nots undsr section 411 of
this titte,
Excernion A8 to Taansron or FPowCTIONS

Functions vested by any provision of Iaw in the Comp-
troller of the Currency, referred to in this section, were
not included in the tranafer of functions vf ofcers, agsn-
cles and employees of the Department of the Treasury to
the Becrstary of the Treasury, made by 1850 Reorg, Plan
Ho. 26, § 1, eff, July 31, 1080, 16 F. R. 4036, 84 Btat. 1280,
get out In note under saction 241 of "Iitle 5, Executive
Departmenta l.n.d Government Officere and Employses.

§ 420, Control and directien of plates and dies by
comptreller; expenae of issue and retirement of
notea paid by banks.

The piates and dies to be procured by the Comp-
troller of the Currency for the printing of such eir-
cilating notes shall remain under his conirel and
direction, and the expenses necessarfly Incurred in
executing the Iaws relating to the procuring of such
noles, and all other axpenses incidental to their issue
and retirement, shall be paid by the Pedera] reserve
banks, and the Board of QOouvernors of the Pederal
Reserve Systern shall include In its estimate of ex-
penses levied against the Federal reserve banks a
sifficient amount to cover the expenses provided for
in sections 411—416 and 4183421 of this title, {(Deec.
23, 1813, ¢h. 6, § 16, 38 Stat, 267; Aug. 23, 1935, ¢h,

- 614, § 202 (a), 4D Btat. T04.)

Rxrerences 18 Trxt
In the originat “provided for in sections 411—414 mé
4184121 of this t1tle” reads “herein provided for.”

CoorricaTionN

Haction ta comprised of tenth par. of sectlon 14 of act
Dee, 23, 1013, For classification to this title of other
paragraphs of section 16, see note under section 411 of
this title,

CHANOE OF NAME

Act Aug. 23, 1938, changed the nams of the Pedaral
Reserve Board to Board of Qovernors of the Pederal
Reserve Byatem,

EXCIPTION Af TO TRANSIIR oF FUNCTIONS

Funotions vested by any provision of law in the Comp-
trolier of the Currency, referred to in this section, were
not included In the transfer of functions of oMcers, agens
cles rnd employees of the Department of the Treasitry to
the Becretary of the Treasury, made by 1960 Reorg. Plan
No. 26, § 1, eff. July 81, 1950, 15 ¥. R. 4038, 84 Stat. 1180,
pet out in note under section 441 of Title 5, Execitive
Departments and Qovernment OfMfcers and Fmployses.

§ 421. Examination of piates and dien.

The examination of plates, dles, bed pleceg, and so
forth, and regulations relating to such examination
of plates, dies, and so forth, of natienal-bank notes
provided for in section 108 of this title, is extended
to include notes provided for In sections 411—418
and 418—421 of this title. (Dec. 23, 1013, ch. §, § 18,
38 Btat. 287.)

REFrRENCES 1N TEXT

In the original “provided for in sections 411-—418 and

418421 of this title” reads “hersin provided for.!
) ‘CopricaTION

Beotion ls ecomprised of eloventh par. of asction 18 of
act Dec, 23, 1913, For olazslfication to this title of other
paragraphs of sectlon 10, se¢ nots under seation 411 of
this title,

‘Page 2164
ﬁizzizgsepeuled. June 26, 1934, ch. 756, § 1, 48 Stat,

Beotlon, aot Dec. 23, 1019, ch. 8, §16, 38" Btat. 267,
made permanent appropristions for printing notea be-
sides authorizing the use of certaln printing atock on
hand December 23, 1813, Bes section 735 (b) of Titla

a1, Monsy and ¥inance.
A

" CIRCULATING NOTES AND BONDS BECURING

BAME
8 441, Retirement of circalating notes hy member

banks; application for male of i:ondn securing cirs

culation,

At any time during & perlod of twenty years from
December 23, 1015, any member bank desiring to
retire the whole or any part of its circulating notes
may flle with the Treasurer of the United States
an applieation to sell for {ts mccount, at par and
aceried interest, United Btates botids securing cir-
culatlon to be retired. (Dec. 23, 1013, ch, 6, § 23,

38 Btat, 268.)
Coptrication

Bection 1s comprised of firat par. of section 18 of mct
Deo. 23, 1913. Pars. 2 and 3, 4, 5, and T—P of section 18
are classified to sections 442, 443, 444, and 446—448 of
this title, reapectively. Par. ¢ of section 18, which was
claazified to section 445 of this title, was repealed by act
June 13, 1846, ch. 184, § 3, 50 Btat, 238,

TrANErER Or FONCTIONS

All functions of all oficeras of the Department of the
Treasury, and all {functions of ali agencies and employees
of euth Depertment, were transferred, with certain ex-
ceptions, to the Becretary of the Treasury, with power
vested in him to suithorize thelr performanes or the per-
foermance of any of his functions, by any of such officers,
agencles, and #mployees, by 1060 Reorg. Plan No. 28, I 1,
2, eff. July 31, 19560, 15 F. R. 4838, 64 Stat. 1280, ast out in
note under section 241 of Title 5, Executive Departments

(And Qovernment Officers and Employees. The Yreasurar

of the IInitad Btates, referred to In this section, Is an ofi-
cer of the Treasury Department,

§ 442. Parchase of bonds by reserve banks,

‘The Tressurer. shall, at the end of each gquarterly
period, furnish the Board of Qoverners of the Ped-
era! Reserve System with a list of such applications,
and the Board of Qovernors of the Federal Reserve
System may, In ity diseretion, require the Federsl
reserve banks to purchase such bonds from the
banks whose applications have been filed with the
Treasurer at least ten days before the end of any
qguarterly period at which the Board of Governors
of the Federal Reserve System may direct the pur-
chate to he made: Provided, That Pedera! reserve
banks shall not be permitted to purchase an amount
to exceed $25,000,000 of such bonds in anty one year,
and which smount shall fnclude bonds acqtitred
under sectiona 301--308 and 341 of this title by the
Federe] reserve bank.

Provided further, That the Board of Qovernors
of the Pederal Reserve System shall allot to each
Pederal reserve bank such proportion of such bonds
as the capital and surplus of such bank shall bear
to the aggregate capitsl and surplus of all the Fed-
eral reserve banks. {(Dec. 23, 1813, ch. 6, § 18, 38
Btat. 268; Aug. 23, 1936, ch. 614, § 203 (), 48 Stat.

704 -
COPIFICATION
Bectlon is eomprised of second and third pars, of sec.
tion 18 of ast Deée. 23, 1013. For clsssification to this title
of other paragraphd of section 19, see note under section
441 of this title, '

T4



‘ Page 2163

the Becretary of the Treasury under section 913 of
Title 31. Federal Keserve notes so deposited shall
not be reissned except upon compliance with the
conditions of an original issue. (Dec. 23, 1813, ch.
6, § 14, 38 Stet. 267; June 21, 1817, ¢h, 32, § 7, 40
Btat. 238; Aug. 23, 1935, ch, 814, 1 203(a), 40 Stat.

T04; June 20, 1961, Pub. L. 87-88, § 8(1), 15 Btat.

1417.)
B CoDIFICATION

Bection la comprised of seventh par. of seotion 16 of aot
Dwc, 22, 1913, For sizaaifieation to this title of other pars-~
Eraphs of seetlon 16, see mote under secilon 411 of this

title.
* Aun{nnm

1801—Pub. L. 87-48 provided for recovery of collatersl .

upon payment of notes of scrise prior to 1028 and removed
reqQuirement of reserve or redemption fund for such notes.
OHaMos oF Hame

Act Aug. 23, 1088, ohanged the name of the Pederal
Roserve Hosrd to. Board of QOovernors of the PFedersl
Reserve Bystem.

TLANIFER OF FPUNCTIONE

All tunctions of a!l officers of the Department of the
Trossury, and wll functions of all agencies and employees
of such Depertment, were tranaferred, with certain ex-
geptions, to the Becretary of the Troasuty, with powsr
veated in him to suthorize their parformance or the per-
formanes of any of his functions, by any of such officera,

sgencles, and employoes, by 1050 Reorg. Plan No, 28, #11, .

2, eff. July 31, 1960, 15 ¥, R, 4035, 64 Atat. 1280, 1781, ast
out in note under section 241 of Title 8, Executlve Dopart.
ments and Covernment Officers snd Employees. The
Treasurer of the United States, referred to tn this section,
s an offticer of the Treasury Department.

§ 417, Custody and safe-keeping of notes {saued to and
collaters! deponited with reserve agent.

_All Federal Reserve notes and all gold certificates
and lawful money lasued to or deposited with any
Federal Reserve sgent under the provislons of ths
Federal Reserve Act shall be held for such agent,
under such rules and regulations es the Board of
Governora of the Federal Reserve System may pre-
scribe, tn the foint custody of himself and the Fed-
eral Reserve bank to which he la accredited. Buch
agent and such Federa) Reserve bank shall be jointly
liable for the safe-keeping of such Federa] Reserve

" notes, gold certificates, and lawful money., Nothing
herein contained, however, shall be construed to pro- -

hiblt a Federal Reserve agent from depositing goid
certificates with the Board of Qovernors of the Fed-
eral Reserve System, to be held by such Beard sub-
Ject to his order, or with the Treasurer of the
United States, for tha purposes authorized by law.
(June 21, 1817, ch, 33, | 7, 40 Stat. 238; Jan. 30, 1934,
ch. 8, § 2 (h) (@), 48 Stat, 339; Aug. 33, 1935.ch 814,
§ 203 (&), 48 Stat, 704.)
RErIRENcEs ¢ Tanr
For distribution of the Federsl Heserve Act, reférred

to In the text, in this cods, soe section 238 of this title

and nots thareunder,
AMENDMEINTS

1934-Act Jen, 20, 1034, dropped ths word “gold” wher-

. ever it appearedt héfore words “gold certificatos.”

ORANGE OF NaMx

Aot Avg. 28, 1088, changed the name of the FPederal
Resarve Board to Board of Oovernors ¢ the PFederal
Regerve Bystem.

TRANSFER oF PUNCTIONS

All functions of atl officers of the Departinent of the
Tresaury, and all funstions of 4ll sgencies and employses
of smuoh Department, wers trsnsferred, with ceriain ez~
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ceptions, to the Secretary of the Treasury, with power
vested in him to suthorize thelr performence or the per-
formance of any of his functions, by any of sich officera,
sgencies, and amployess, by 1080 Heorg. Plan No. 18, 1111,
4, eff. July 31, 1960, 15 F. R. 4035, 04 Stat, 1280, 1381, set
out In note under section 241 of ‘Title &, Executive Dapart-

ments and Government Officers and Employeea. Ths .

Tremeurer of the United States, referred to in thla laetlon,
13 an ofcar of the Treasury Depariment, '

Cacas Brrmarnces
Gold colnage discontinued, ses section 315b of Title &I,
Money and Finance,

§413. Printing of notea; denomination and form.

In order to furnish sultable notes for circulation
ag Federal reserve notes, the Comptrolier of the Cur-
rency shall, under the direction of the Secretary of
the Treasury, cause plates and dies to be engraved in
the best manner to guard against counterfelts and
fraudulent alterations, and shall have printed there-
from and numbered such quantities of such notes of
the denominations of §1, $2, §56, $10, $320, $50, $100,
§500, $1,000, $5,000, $10,000 a2 may be required to

_supply the Fedaral reserve banks, Such notes shall

be in form and tenor as directed by the Beeretary of
the Treasury under the provislons of this chapter.
and shall bear the distinctive numbers of the several
Federal reserve banks through which they are {asued.
{Dee. 23, 1913, ¢h. 8, § 14, 38 Btat, 267; Sept, 28, 1018,
ch. 177, § 3, 40 Stat. 889; June 4, 1863, Pub, L. 88-38,
utlaI § 3,77 Btat. 54.)

Rxrerxyces 1w Tesr ]

In the original “this chapter” reads *this Act,” mesning

tha Federal Reserve Act, act Dec. 23, 1813, For dlstribu-

tion of the Federa] Reserve Aot in this cods, ses noto
undar section 228 of this titis,

CODIFICATION

Baction is comprised of elghth par. of section 16 of sot
Deo. 23, 1013, For classification to this titla of cther
paragraphs of saction 16, see note under ssction 411 of
this titte,
’, . Annmum

1983—Pub, L. 83-36 lnurtod g1, »1.” rollowlns "notes
of the denominations of”.

ExcerTION A8 TO TRANSFIR OF FUNCTIONS

Functjons veated by any proviaion of iaw in the Comp+
troller of the Qurrency, referrad to In this szction, wers
not included in the transter of functions of oMears, agan-
cles and employees of the Department of the Treasuty to
the Becretary of ths Treasury, made by 1980 Reorg. Plan
No. 26, § 1, off. July 3i, 19560, 15 F R. 4935, 84 Biat. 1280,
set cut in note under sectlon 241 of Title B, Executlve
Departments and QGoverntnent Officers and Employesa,

g8 £19. Place of depoult of notes prior to delivery to
banks,

When such notes have been prepared, they shall be

deposited in the Treasury, or in the destgnated de-

. positary or mint of the United States nearest the

place of business of each Federal reserve bank and

" shall be held for the use of such bank subject to

the order of the Comptroller of the Currency for
their delivery, as provided by this chapter. (Dee, 33,
1613, ¢h. 8, § 16, 38 Btat. 267; May 29, 1920 ch. 214,

1 1, 41 Btat, 654.)
Rerzaznces ¢ Txxt .
In the original “this chapter” reads “this Act," meaning

- the Federal Reserve Act, act Deo, 23, 1013, Por distribu-
. tion of the Federal Reserve Aot In this oode, L nots

under asction 226 of this title,

0L



§ 304° TITLE 12—BANKS AND BANKING

§ 394, Federal reserve banks as depositaries for and
finen] agenta of Hone Owners' Loan Corperation,
The Federal Reserve banks are authorized, with
the approval of the Secretary of the Treasury, to
act s deposilaries, eustodians, and fiscal agents for
the Home Owners’ Loan Corporation. (Apr. 27, 1934,
ch. 168, § B, 48 Stat, 844.)

ABoLIsHMENT of Home Ownens’ Loan CorromaTioN

For dissolution and abolishment of the Home Ownera
Loan Corporation, referred to in the aection, by act Juns
30, 188], ¢h, Y70, § 21, 87 Btat, 126, ave note under section
1463%f thia title -

§ 395, Federal reserve bankx as deposiiaries, cuato-
diane snd fincal agentas for Commodity Credit
Corporation.

‘The Federal Reserve banks are authorized to act
&8s deposltaries, custodlans, and fiseal sgents for the
Commodily Credit Corporation. (July 18, 1843, ch,
241, § 3, 57 Stat, 568.)

TAANSFER OF PUNCTIONS
Administration of program of Commodity Credit Corpo.
roiton was transferred to Beeretary of Agriculture by 104¢
Reorg. Plan No. 3, § 501, eff. July 18, 1846, 11 F. R, 7877,
80 Stat. 1100, Bee note under section 713 of -Title 15,
Commerce and Trade, :

Excerrions From TRANSIIR OF FUNCTIONE

Functions of the Corporations of the Depurtment of
Agrienlture, the hoards of directorz and ofcers of such
corporations; the Advigory Board of the Commodity Credit
Corporation; and the Farm Credit Administration or any
agency, officer or entity of, under, or aubiect to the supet-
viglon of the Administration were excopted from the
tunctions of officers, agencles end employses transferred
to the Secretary of Agriculture by 1953 Reorg. Plan Mo,
2, } 1, eff. June 4, 1053, 18 ¥, R. 3219, &7 Btat. 433, set out
ad o nots under acction 811 of Title 5, Exeoutlve Depart.
menty and Qovernment Officers and Employees,

FEDERAL RESERVE NOTES,

§ 411, Issuance to reserve banks; nature of obligation;
redemption.

Federa! reserve notes, to be issued at the discre-
tion of the Board of Governors of the Pederal Re-
serve System for the purpose of making advances
to Federal reserve banks through the Pederal re-
serve agents as heretnafter set forth and for no
other purpose, are authorized. The said notes shall
be obligations of the United States and shall be
recetvable by all natlonal and member banks and
Federa] reserve hanks and for all taxes, customs,
and other public dues. " They shall be redeemed in
lawful money on demand al the Treasury Depart-
ment of the Unlted States, In the city of Washing-
ton, District of Columbia, or at any Federal Reserye
bank. (Dec. 23, 1813, ch. §, § 18, 38 Stat, 265; Jan,

: 30, 1934, ch. 6, § 2 () (1), 48 Stat. 337; Aug. 23,
1835, ch, 614, § 203 (a), 19 Stat, 704}

Rerrazncea 1N TrxT

Phroae “hereinafter set forth” s from aection 16 of the
Federal Reserve Act, act Dec, 23, 1013, Referenca probably
meana as set forih in ssctlons 17 et geq. of tho Foderal
Reterve Act. For distributlon of the sections in this
code see note under sectton 228 of thie title, and the
Tables,

ComricaTion

Sectlon (s comprised of first par. of section 14 of nct
Deo. 23, 1913, Pars, 3—4, § gnd 8, 7T, 8—11, 13 and 14 of
sectton 16, and pars, 15—18 of section 18, an added June
21, 1917, ch. 32, § 8, 40 Stat. 238, aro classified to sections
412414, 415, 418, 418421, 360, 24B (0} and 467, respec-
tively, of thia title,

4
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Par. 12 of sectton 14, formerly clasalfied to sectton 422
of this titie, was repeated by sact June 26, 1534, ch. 768,
§ 1, 48 Btat, 1235,

AMENDHMENTS

1934—Act Jan. 80, 1934, omitted provision permliting

redempilon kn goid, {rom lust sentence. - :
CHANGE oF Name
Act Aug. 23, 1535, changed the name of ths Federal

Reserve Bonrd to Hoard of Covetnors of the Federal

Reacrve Byntem,
Cxoxs RErenrnces

Gold colnege discontinued, sce section 315b of Title
31, Money and Finauce.

§ 412, Application for notes; coliateral required,
Any Federal Reserve bank may make application
to the local Federa] Reserve agent for such amount
of the Pederal Reserve noles hereinbefore provided
for as It may require. Such application shall be
accompanied with a tender to the local Federal
Reserve agent of* cojlateral in amount egual to the
sum of the Federal Reserve notes thus rpplied for
and issued pursufnt to such applleation. The col-
lateral security thus offcred shall be notes, drafts,
bills of exchange, or aceeptances acnquired under the
provislons of sections 82, 342341, 347¢, and 372 of
this title, or bills of exchange sndorsed by & member
bank of any Federal Reserve district and purchased
under the provisions of sectlons 348a and 353—369
of this title, or bankers' mcceptances purchnsed
under the provisions of said sections 348a and 353—
330 of this title, or gold certifleates, or direct obliga-
tions of the United States. In no event shall such
collateral security be less than the amount of Fed-

agent shail each day nolify the Board of Governors
of the Federal Reserve System of all Issues and with-
drawnls of Federal Reserve notes to and by the Fed.
eral Reserve hank to which he is aceredited. The
said Board of Governors of the Federal Resetve Sys-
tem may at uny time call upon o Federal Reserve
bank for additionn! security to protect the Federal
Reserve notes issued to it.  (Dee. 23, 1013, ch. 6, § 186,
38 Stat. 265; Sept. 7. 19186, ch. 461, 30 Stat. 754; June
21,1817, ¢h. 32, § 7, 40 Stat. 236; Feb, 27, 1832, ch. 58,
§3, 47 Btat. 57; Feh. 3, 1933, ch. 34, 47 Biat. T04:

1934, ch, 47, 48 Stat. 398: Aug. 23, 1935, ch. 014,
§ 203 (a), 40 Stat. T04; Mar, 1, 1947, ch. 20, 50 Stat.
23; June 30, 1539, ch. 250, 63 Stat. 981; June 30, 1041,
ch, 264, 55 Btat. 306; May 25, 1943, ch, 102, 57 Stat.

LBS; June 12, 1045, ch. 186, § 2, 69 Stat. 237.)

CouIricATION

Section is compriced of second par, of section 18 of
act Dec. 23, 1813. For claesifleasion to thia title of other
paragrapha of section 16, see note under section 411 of
this title. ’ '

AMENDMENTS

1045—Act of June 13, 1546, subatituted “, or direct obll-
gatlous of the United States.” for provire following “gold
certificates” in first sentence which limited peried during
which direct obligations of the Unitod. Btates could ba
accepred rs collateral sectirity,

1043—Aet May 26, 1943, subsiituted “untit June 290,
1845" for “untfl June 30, 1943, tn proviso,

1991—Act June 30, 1841, substituted “until Juns 30,
1043 for "unili June 80, 194" in proviso. *

1R38—Act June 30, 1828, substituted “untl] June 30,
1841" for “untlt June 30, 1030" in proviso,

193T—Act Mar. 1, 1037, extended untl] June 90, 1039,
the perlod within which direct obligations of the Uaited

eral Reserve notes applied for. The Federal Reserve -

Jan. 30, 1834, ch. 6, § 2 (b) (2), 48 Stat. 338;: Mar. 8, -
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The general princip]éé stated above apply to the con-
stitutions as well as to the laws of the several states in-
sofar as they are repugnant to the Constitution and laws
of the United States.? ‘Moreover, a construction of a stat-
ute which brings it in conflict with a constitution will
pullify it as effectually as if it had, in express terms, been
enacted in conflict therewith}"

The Minnesota cases of Cook v. Iverson and State v. Sutton
correctly”set forth the binding eﬁ‘ect of a constitutional pro-
vision.

1. 0 COOKE v. SAMUEL G. IVERSON

108 Minnesota Reports

P. 388 '

Reported in 122 N.W.-251 °

“Every officer under a constitutional government must

act according to law and subject to its restriqtions, and
every departure therefrom or disregard thereof rpust sub-
ject him to the restraining and controlling power of the
people acting through the agency of the judiciary; for
it must be remembered that the people act through the
courts, as well as through the executive or the legislature.
One department is just as representative ‘as the other,
and the judiciary is the department which is charged with
the special duty of determining the hmxtatwns which the

68
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unconstitutional statute, to the irreparable injury of a
party in his person or property. Rippe v. Becker, 56 Minn.
100, 57 N.W. 331, 22 L.R.A. 857. If a statute be unconsti-
tutional it is as if it never had been. Rights cannot be
built up under it, and, if an executive officer attempts to
enforce it, lus act is his individual and not his official act,

~ and he is subject to'thie control of the courts as would be

a private individual. Cooley, Const. Lim. 250; Ex parte
Young, 209 U.S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714,

The pivotal question then is: Can the language of this
constltutwna] prohibition be fairly construed as except-

- ing iherefrom the building by the state of free highways,

including bridges? If it can be, it is our duty so to con-
strue it. But it cannot be assumed that the framers of the
constitution and the people who adopted it did not intend
that which is the plain import of the language used. When
the language of the constitution is positive and free from
all ambiguity, all courts are not at liberty, by a resort to
the refinements of legal learning, to restrict its obvious
meaning to avoid the hardshlpa of particular cases. We
must accept the constitution as it reads when its language
is unamblguous, for it is the mandate of the sovereign
power, State v. Sutton, 63 Minn. 147, 65 N.W. 262, 30
L.R.A. 630, 56 Am. St. 459; LGdberg V. Johnson, 93 Minn.

© 267, 101 N.W. 74.

~law places upon all official action.”

If a member of the executive department of the state is
subject to the control of the judiciary i in the discharge c!f
purely ministerial duties, it Jogically follows that he is
‘subject to such direction if he is threatemng to executé an

'STATE ex rel. H. W. CHILDS, Attorney

¥ General v. JOHN B. SUTTON
63 Minnesota Reports -

P. 147

Reported in 65 N.W. 262

*Gunn v Barry 15 Wall (U"-) 610, 21 L ed 2i2; Cohen v Virguna i

6 Wheat (US} 264, 5 L ed 25

t. Bank, 19‘7 La 1067 3 So 2d 244 Gﬂkeson v
“'“ ﬂlg;gﬁggpv 11‘1?“(.% I:«.;1232 Mo. 173, 121 SW 138; Peay v Nolan, 157 Tenn.
222, 7T SW 24 815, 60 ALR 408. )

In treating of constitutional provisigns, we believe it is
the general rule among courts to regard them as manda-
tory, and not to leave it to thé will or pleasure of a legis-
lature to obey or disregard them. Where the language of -
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1877,

Afirst made sud judicidly decided under the
Constitution in that cuse. Its novelty was ad-
“mitted by Chief JSuatice Marshall, but it was met
and cooclusively snswered in his opinioun.

We think the vicws we have ¢ypressed earr
out the inlent of contracts and {he intent of the
Cogstitiiion,  The oblizilion el _the Toifdmier |

4 placed uader the safegaiid of the Jatler, No
tilale cai fuvade i, and CoOGress 15 IBCOmpe-

1gnt to authorize sucll juvasion, _ Its position is |
impregnable, and will Tic'so while ihe organic

Fowanus v, Kuanzey.

law_of the pation remains as it is. “The trust
touching the subject wilh which this court is
charged ts one of magnitude and delicacy. We
must always be careful to eee that there isneither
non-fensance por misfeasance on out patt.

" The impertance of the point involved in this
controversy induces us to restate succinctly the
conclusions at which we have arrived, and
which will be the ground of our judgment.

The remedy subsisting -in a State when and
where a contract is macie and is to be performed
is a part of its obligation, and arny subsequent
law of the State which so affects thet remedy
s4 substantially to impair and lessen the value

Xof the contract is forbidden by the Constitution,
and is, therefore, vaid.

The judgment of the Supreme Court of North
Carolina 13 reversed and the cause will be re-
manded, with directions to proceed in canformity
to thia opinion.

Ar, Justice Clifford, concurring:

1 concur in the judgment in this case, upon
the ground thai the state law, passed subse-
queni to the lime when the debt in question was
contracted, so chznged the nature and exient
of the remedy {or enforcing the payment of
the same s it existed at the tinie as materially
to irpair the rights and interests which the com.
pisining party acquired by virtue of the contract
merged ic the judgment.

here an appropriste remedy exists for the |1

enforcement of the contract at the time it was
made, the State Legisiature cannot deprive the
party of such a remedy, nor can the Legista-
ture append to the right such reatrictions er
conditions 8s to render its exercise ineffectusal
or unavailing, State Legislatures may change
existing remedies, and substitute olbersin their
pisce; and, il the new remedy is not unreason-
"able, and will enable the party to enforce his
rights without new and burdensome restric-
tiona, the party is bound to pursue the new
remedy, the rule being, that a 8tate Legisiature
may regulatest pleasure the modes of proceed-
ing in relstion to past contracts as well asthose
made subsequeat to the new regulation.

Eaxamples where the priociple is universal)
acccptadp may be given to coufirm the proposi-
tion. Btatutes for the abolition of imprison-
ment for debt are of that cheracter, and s0 are
statules requiring instruments to be recorded,
and statutes of limitation.

All admit that iroprisonment for debt may
be abolished in respect to past contracts as weil
as future: and itis egqually well scttled that the
time witlin which & chim or eciry shall be
barred may be shortened, without just cornplaint
from any quarter, Siatutes of lhe kind have
often been passed: and it has never been held
that such an alterating in such a statuie impaired
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period altowed in the new law wasso short and
unreasonable as to amount 1o a substantial de-
nial of the remedy to enforce theright. Ang,,
Lim., 6th ed., sec, 22; Jackson v. iamphirc, 3
Pet., 280.

Beyond all doubt, a State Legislature may
regulate all such proceedings in its courts at
pleasure, subject only to the condition that the
unew regulation shall notin any materisl respect
impair the just rights of any party to a pre-
existivg contract, Authorities to that effect
are numerous and_decisive; and it is equally
clear that a State Legislature may, it it thinks
proper, direct that the npecessary implements
of agriculture, or the tools of the wechanic, or
certain articles of universal necessity in"bouse-
hold furniture, shall, like wearing apparel, not
be liable to attachment and execution for sim-
ple contract debts, Hegulations of the descrip-
tion mentioned bave always been considered in
every civilized community aa properiy belong-
ing to the remedy, to be exercised or not by

every sovereiznty, according to its own views

of policy and humanity.

Creditors 83 weil as debtors know that the
power to adopt such regulations reside in every
Btate, to enable it to secare its citizens from un-
just, merciless and oppressive litigation, and
protect those without other means iz their pur-
suits of labor, which #re necessary to the well-
being and the very existence of every commu-
nity. .
Examples of the kind were well known and
universally approved both before and since the
Constitution waa adopted, and they are now to
be found in the stututes of every Siate and
Territory within the boundaries of the United
States; and it would be morstrous to hold that
every time some small addition was made to
such exemplions, that the statute making it im-
pairs the obligation of every existing contract
within the jurisdiction of the State passing the
aw.

Mere remedy, it is agreed, may be altered, at
the will of the State Legislature, if the aliera-
tion is not of a character to impair the obliga-
tion of the contract;and it-is %mperly conceded
that the alteration, though it be of the remedy,
if it materially impairs the right of the pary
to enforce the contract, is equally within the
constitutional inhibition. itficulty would
doubtless attend the effort to draw a line that
would be applicable in 21l cases between legit-
imate slteration of Lhe remedy, snd provis-
ions which, in the form of remedy, iwpair
the right; nor is it necessary to make the at.
tempt in thia case, as the courts of all pations
agree, and every civilized community will con-
cede, that laws exempting necessary wearin
apparel, the implementa of sgticulture owne
by the tiller of the soil, the teols of the me-
chanic, and certaio articles or utensils of a
housebold character, universally recognized aa
articles or utensils of necessity, are as much
within the competency of a State Legislature
as laws regulating the limitation of actious, or

laws abolishing imprisonment for debt. Bron- *

sonr v. Kinzie, 1 How., Si1. .
Expressions sre cootained in the opinion of
the court which may be construed as forbidding
all such humane legisiation, and it is to exclude
the couclusion that any such views have my

the obligation of o prior contract, unless the

concurrence that T have found it necessary te
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state the reasons which induced me o reverse
the judgment of the stale court.

Mr. Justice Hunt,
X copcur iu the judgment in this case, for the
reasons following:

Bay the Coustitution of Norih Carplina of
- 1888,

the personal property of any vesident of
the Btate, to the value of $500, is exempt from
gale under execution: alsc a homestead, the
dwelling and buildings thereon, not exceeding

. In value $1,000,

‘The debts in question were incurred before
the exemptions took effect. The court now
holds that the exemptions are invalid. In this
1 eoncur, not for the reason that any end every
exemption made after enteriog intoa contract is
invsalid, but that the amount here exempted is
80 large, as seriously to impair the creditor's
remedy for the collection of the debt,
- Ithink that the law was correctly aunounced
lg Chief Justice Tavcy in Bronson v, Kinzie, 1

ow., B11, when he eaid: “‘A Stsle may, if it
thinks proper, direct that the necessary imple-
ments of agriculiure, the tools of a mechanic, or
articles of necessity in household furniture, like
wearing apparel, be not linble to execution on
Judgments.™

The principle was laid down with the like
accuracy by Judge Denio, in Morae v, Goold, 11
N. Y.. 281, where he sayg: * There is no uni-
wvereal principle of law that every part of the
property of a debtor isliable to be seized for the
payment of 4 judgment aguinst him, * * * The
question is, whether the law whick prevailed
when the contrsct was made has bheen so far

. changed that there docs not remain a substan-

tial and rensonabjle mode of enforecing it in the
ordinary and regular course of justice. Taking
the mass of cootracts and the situation and cir-
cumstances of debtorz, a3 they are ordinarily
found to exist, no ooe would probably say that
exemptiog the team and houseliold furniture of
& householder to the amount of $150, from levy
or execution, would directly affect the efliciency
of remedies for the collection of debts.™ Mr.
Justice Woodbury lays down the same rule in
the Bk. v. Sharp, 6 How., 301.

In my judgment, the exemption provided for
by the North Carolina Constitution is o large,
that, in regard 1o the mass of contracts and the
situation aod circumstances of debtors as they
are ordinarily found to exist, it would seriously
affect.the efficiency of remedies for the collec-
tion of debts, and that it maust, therefore, be
held to be void. .

Dissenting, Mr, Justice Harlan.

Cited—9¢ . 8,,877; 102 U.S., 419 ; 167 U. 8., 233, 750,
T8 ; 1086 T, 8., 653 5 DI, 103, 213, 315, 418 A
821, 60 1nd ids, s, 3, 4153 1 McCrary,

COUKTY OF RAY, Pif. in Err.,
.
" HORATIO D. VANSYCLE.
{Sec 4. C., 6 Otto, 515588}
Aissouri Constitution—estoppel as to county bonels.

1. The section of the Constitution of Missourl re-
lating to municipal gubscripticos, is a imitation

wus nant LUUKT OF TUE UNITED STATES.

Oct. Tenw,

liny application to laws inexlstence when the Con-
stitulion was adupted. ;

When a county. on izsuing its bonds to a rail-
road company, received paymett therefor in stook
of the company, which it continues to bold, and bas
pald {acerest on such bonds for scveral years, it fa
estopped from repudiating the acts of its agents in
isauing the bonds, a3 agalost & bona fde holder

thereof.
[No. 216.}
Argued Feb. 8, 1875. Decided Apr. 15, 1878.

N ERROR to the Circuit Court of the United

States for the Western District of Missouri.

Statement by Mr, Justice Earlan.

This was an action by Vausycle to recover
the amount due on various interest coupons at-
tached to bonds, iseued in the year 1868, in the
pame of the County of Ray, Missouri, whereby
that County acknowledged itself indebted to
the St. Louia and Bt. Joseph Railroad Company
in the sum of $1,000, which it promised to pay
to that company or besrer, at the American
Exchange Bank in New York, on the first day
of January, 1879, with 8 per cent, intereat, pay-
able annually, gpon the presentation and de-
livery of the coupons. .
Each bourd contained these recitals:
*“This bond being issued under and pursuant
to an order of the County Courtof Ray County,
made under the authority of the Coanstitution
of the State of Missouri and the laws of the Gen-
eral Assembly of the State of Missouri,and au-
thorized by & vate of the people of said County
at & speeial election held for that purposs.

In testimony whereof the said County of Ray
has executed this bond, by the presiding jus-
tice of the County Court of said Ceunty, under
the order of said court, signing bis name there-
to, and by the clerk of said couri, under order
thereof, attesting the same, and aflixing thereto
the seal of said court. This done at the Town
of Richmond, County of Hay, aforesaid, this
second day of , 1869,

L. 8. C. W. NARRAMORE,
Presiding Justice of the County Court of Ray
County, Missouri.

" Attest: Geo. N. McGek,
Clerk of the County Court of Ray County,
Missouri.”

Vansycle was a lawful holder for value of the
bonds, and received them without actual natice
or knowledge of any defects or irregularities in
their issue. .

The main facts connected with the issue of
the bends, and out of which this suit arises,
cover ‘a pericd of more than ten years, com-
mencing with the year 1858,

An Actof the General Assembiy of the State
of Missouri, approved December 3, 1859, and
amended January §, 1880, incorporated the Mis-
souri River Valley Ruilroad Company, with
power (o construct a railrond from soy poiot
ou the North Miscouri Railroad in Raundolph
County, by way of Brunswick, in Chariton
Couanty; thence, through Carroll, Ray, Platte
snd Clay Counties, to Weston, in Platte County;
and suthorized the couaty court of auy county
in which apy partof such railroad might be, to
subseribe to the stock of the company v invest
i3 fuads io such stock, and raise the fuuds by
tax 1o be voled by tise legal volers of thecounty,
in such manuer as the counly court might pre.
seritic for the purpose of paying such stock. It

upon the future power of the Leiistuture. and was
not intended to retryact 30 as to bave guy control-

| Ran

was declared that the provisioss of the general
. LALEI AP
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material, it will be regarded as of uo account.

These rules are axioms in the jurispruodence
of this court. We think they rest upon a solid
foundation., Do they nol cover this case; and
are they not decisive of the question before ua?

We will, however.furllier examiue the sulijeet.

It isthe established law of Nortk Carclina that

slay laws are void, because they are in conflict
with the national Constitution. Jacobs v. Smail-
wood, 83 N, C., 112; Jones v. Chiitenden, 1 L.
Repos. (N. C.), 383: Barneiv. Barnes, 8 Jooes,
1. 886, 'This ruliog is clearly correct. Such
lawa chapge a term of the contract by post-
poning the time of payment. This impairs its
"obligation, by making it less valuable to the
itor. But it does this solely by operating
on the remedy. The contract is pot otherwise
touched by the offending law. Let ussuppose
% case. A party recovers two judgments—one
against A, the other against each for the
sum of §$1,500, upon a promissory note. Each
debtor has property worth the amount of the
Judgment, and po more. The Legislature there-
after passes a law declaring thal ell past and
future judgments shall be coliected “in four
equal snnual iustaliments,” At the same time,
another law is passed, which exempts from ex:
ecution the debtor's property to the amount of
$1,800. The court holds the former law void
and the latter valid. Ts not such a result a legal
solecism? Can the two judgments bereconciled?
One law postpones the remedy, the other de-
stroys it; except in the contingency that the
debtor shall acquire more property—a thing
that may not occur and thal caonol occur if he
dia before the acquisition is made, Both laws
involve the same principle snd rest on the same
basis, They must stand or fall together, The
concession that the former is invalid culs away
the foundation from under the latter. If g State
may stay the remedy for one fixed peried, how-
ever short, it may for another, bowever long.
And If it may exempt properiy to the amount
here in question, it may do so 10 soy amount.
‘This, as regards the mode of impeirment we are
considering, would aanul the inhibition of the
Couontitution, and set at naught the salutary re-
rm'il“cgtou it was intended Lo Empose.

e power Lo lax involves the power to de-
stray. AMcCulloch v, Md,, 4 Wheat., 416. The
power to modify at discretion the remedial part
of & contract i3 the same thing.

Bat it is enid that imprisonment for debt may
be abolished in sl casa.]:imd that the ﬁut::
proscribed by a statute of limitations gay
abridged. N T

Impriscament {or debt is a relic of ancieot
barburism. Cooper’s Justinian, 658; 12 Tabley,
Tab. 8. It has descended with the stream of
time. It is 2 pucishmest rather thao a remedy.
It is right for fraud, but wrong for misfortuae.
It breaks thespirit of the honest debtor,destroys
his credit, which is & form of capital, and dooms
him, while it lasts, to helplessidleness. Where
there s no fraud, it is the opposite of & remedy.
Every right-minded man must rejoice when

sych a blot is removed lrom thestatute-book,
M upot the power of a Biate, even in this
class of cases, sce the strong dissenting opinion
of Washington J., in Masen v Haile, 12 VW heat.,
370.

Statutes of liwnitntion are siatules of reposc.
Roea ff ey

Epwanps v. Keanrzer.

spectful ‘consideration.

t 1B Who Tolfows 1heim Tar s apl to bring back
the meana ol érror and delusion. The probibi

585611

They are necessary to the welfare of rocicty.
The lapse of time constantly carries with it the
rocans of proof. The public as well as indi-
viduals are jnterested in the principle upon
which they proceed. They do ot impair the
remedy, but only require its appiication within
the time specified. 1f the period limiled be un-
recasonably short, and designed to defest the
remedy upon pre-existing cootracts, which was
part o? their obligation, we should pronounce
the statute void. Otherwise, we should abdi-
cate the performance of one of our most dmpor-
tant duties. The obligation of a contract can-
not be substantially impaired in any way by a
state law, ‘This reatriction fa beneficiai to those
whom it restrains, as well as to others, No
community can have sny higher public interest
thag in the faithful performance of contracts
and the honest administretion of justice. The
inhibition of the Constitution is wholly prospect-
ive. The Siates may legislate as to contracts
thereafter made, a3 they may seefit. It is ounl
those in existence when the hostile law is pusse
that are protected from ite effect.

In Bronson v. Kinziz, 1 How,, 811, the aub-
ject of exempliions was touched upon but not
discussed. ‘There a mortgage had been exe-
cuted in Illinois. Subsequently, the Legisia-
ture passed & law giviog the mortgagor o year
to redeem after sale under a decree, and requir-
ing the land to be appraised. and pot to be sold
for less than two thirds of the appraised value.
The law was held to be void in both particulars
as 1o pre-existing contracts, What ja said as lo
exemptions is entirely obiter; but, coming from
sn high & gource, it i3 entitled to the most te-
The court, speaking
through CAdefJustica Teney, said: *“A Btate may,
if it thinks proper, direct that the necessgry im-
plements of agriculture, or the tools of the me-
chanic, or articles of necessity in household fur-
niture, shall, like wearing apparel. not be lia-
ble to execution on judgineats. Hegulations of
this description have always been considered in
every civilized community as properly belong-
ing 1o the remedy to be executed or not by ever;
sovereignty, accordisg to itz own views of pol-
icy sad humsnity.” He quotes with approba-
tion the passage which we have quoted from
Green v, Bﬁtﬁ:. To guard agsinst possible -
misconstruction, he fs careful to say further:
“*Whatever belongs merely to the remedy fiay \
be altered according Lo the will of the State, pro-
vided the alteration does not impair the obiign-
tion of the contract. But, if that eflect is pro-
duced, it is immaterial whether It is doue by
acting on lhe remedy, or dircetly on the con-
tract itself, In either case, it is prohibited by
the Copstitution.”

The learned Chigf Jualics serms to have had
in his miod the maxim - De minimis," ete. Upon
no other ground can any exemption be justi-
fied. *Policy snd bumanity” are dangerous.
guides in the discussion of a legal propesition...

fon contuins no gualificution, and we have no

| judiclal autharity 10 interpolile any, Qurduty
15 simifly 1o exéeiile i, i

'E%?e e Tacts are todisputed, it is always
the duty of the court to pronounce the legal re-

sult,  AMerch. Bk v. 5t Bk, 10 Wall., 604 [77

T4

.

* was shaken to its foundations.”
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595—811-_:;_"44&. Sverese Coont oF
U. 8., XIX., 1008]. Tcre there is no
of legislative discretion involved. With the

_constitutional prohibition, even as expounded
by the late Chief Justice, before us on one hand,

aud on the other the State Constitution of 146, | P

and the laws passed to carry out its provisioos,
we cannot besilate to bold that both the lutter
do seriously impair the obligation of the several
contracts here in guestion. We say, as was
taid in Gunn v. Barry, 15 Wall, 622 [82 U.
B., XX, 214]. that no one can cast his eyes
upon the new exemptions thus created without
being nt once struck with their excessive char
scter, and hence their fatal magnitude. The
¢laim for the retrospective efficacy of the Con-
stitution orthe laws cannot be supported. Their
validity aa to conlracts subsequently made ad.
mita of no doubt. Bronson v. Kineie, supra, .
TTThe "history ‘of the Natioral Constilution
throwsa stroog light upon thissubject. Between
the close of the War of the Revolution and the
adoption of that justrument, unprecedented
pecuniary distress existed throughout the coun-

“The discontents and uneasiness, arisingin a
great measure from the embarrassment in which
& great number of individuals were jnvolved,
continued to become moreextensive. At length,
twa ﬁreat partics were formed in every Siate,
which were distinctly mrrked, and which put-
sued distinct objects with systematic arrange-
ment.” § Marshall, L. of Washingtlon, 75. Oney
party sought to maintain the inviolability of
coantracts, the other to impair or destroy them.
“The emission of paper money, the elay of
legal proceedings, and the suspension of the col-
lection of taxes, were the fruits of the rule of
the Jatter, wherever they were completely dom-
inent.” 5 Marshall, L. of Washington, §8.

*'The system called justice was, in some of
the States, iniquity reduced to elementary prin-
ciples. * °* In some of the States,
creditors were trented gs outlaws. Bankrupts
were armed with legal authority to be persecu-
tora and, by the shock of all confidence, society ]

Fisher Am_eij
Works: ed. of 1859, 120. -

*Evidences of acknowledged claims on the
public would not command in the market more
than one fifth of their nominal value. The
bouds of solvent men, payable at no very dis-
taut day, could not be negotiated but at & dis-
count of thirtiv. forty or fifty per cent. per &n-
sum. Landed property would rarely command
aay price; and sales of the most comrmon arti-
cles for ready money could only be made at
enormous aond ruinous depreciation.

Btate Legisiatures, in oo many instances,
yielded to the necessities of ‘their coustituents,
and passed laws by which ereditors were com-
pelled to wait for the payment of their just de-
mands,on the tender of security, or Lo take prop-
erty at & valuation, or paper money falsely pur-
porting to bethe representative of specie.” Ram.
sey, Hist. U. 8., 77.

“The efects of these laws interfering between
debtors and ereditors were extensive, They de-
stroyed public credit nod confidence betiveen
man and man, injured the morals of the people,
eud in many instances insured and aggravated
the ruin of the unfurtinate dehnars for whose
lemporary rclivf they were brougit ferward.”

- i
question

tne UNITED STATES. Ocr. Teny,

Besides the large issues of continental money,
nearly all the States issued their own bills of
credil.  In mapy jbstances the amount was
very large. 2 Phillips' Hist. Sketches of Am.
aper Currency, 20. ° The depreciation of both
became enormous.  Quly one per cent, of the
‘‘continental money"” was assumed by the new
government, Nothing mere was ever paid upon
it, Act of Aup, 4, 1790, sec. 4. 1 Stet. at L.,
140. 2 Phillips' Hist. American Paper Currenc:
194, 1t is needless to trace the history of the
cmissions by the States.

The Treaty of Peace with Great Britain de-
clared that "“The creditors on either side shal}
meet with no iawfil impediment to the recor-
ery of the full amount in sterling money of all
dona fide debts heretofore contracted.” ‘The
British Minister complained earnestly to the
American Secretary of State, of violations of this
guaranty. Twenty-two ipstances of laws in
confitct with it in different States were specific-
ally named. 1 Am. St. Papers, pp. 185, 196
193, and 237. In South Carolina, “laws were
passed in which properly of every kind was
made = legal tender in payment of debts, al-

and silver. Other Jaws Installed the debt, ao
that of sums already due, only a third and after-
wards only a fifth, was securable in law.,” 2
Ramsey, Hist, 8. C., 428, Many other States
passed lawsof a similar character. The obliga-
tion. of the contract-was as often invaded after
judgment as before. The attacks were quite aa
common and effective in one way adin the other.
To meel these evils in their various phases, the
nalional Constitution declared that **No State
should emit bills of credit, make anything but
gold and silver coin 8 legal tender in payment
of debts, or pass any law * * impairing
the obligation of contracts.” Al these provis.
ions grew out of previous abuses, 2 Curt. Hist.
of the Const. 366, See also the Federalist, Noa.
7 and 44 In the number last mentioned, Mr.
Madison said that such laws were not only for.
bidden by the Constitution, but were *‘contrary
10 the firat principles of the social compact, and
to every principle of sound legislation.”

The treatment of the malady was severe, but
the cure was complete.

X

though payable according to contract in gold -

X

"N O E00ner did the-Déw povernment begin Iis

auspicious course than orderscemed to arise gut
of confusion. Commerce and industry awoke,
and were cheerful at their labors, for credit and
confidence awoke with them. Everywhere was
the appesrance of prosperity, and the only fear
wad that ils progress was too rapid to consist
with the purity and aim'plicir.y of aucient man-
ners,” TFisher Ames’ Works, supra, 122.
“Public credit was reanimated. The ownera
of property and holders of money freely parted
with both, well knowing that no future law
could impair the obligation of the contract.” 2
Ramsey, flist. sup. 433.
Chicf Justice Taney, in Bronson v, Kinzie,
supra, speakiog of the protection of the remedy,
said: ‘“d¢ it this protection which the clause of
the Constifulion now in question mainly intended
to secure.”

The point decided in Dart, Coll. v. Woodward,
4 Wheat. 318, had nat, it is believed, wlhen the
Constitution was adopted, occurred to sayone,
There is no trace of it fo the Federalist, ner in

2 Rumsey, s 5, T, 479

&uy olker conlemporanuenus publication. 1t wae

.
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U. 8., XX, 685); Gunn v, Barry, 15 Wall.
610 ¢82 U. 8., XXI., 212);%&"?. Whitehead,
18 Wall, 814 (83 U, 8., XXI., 457).
A.s‘ to the position taken by the advocates of
the homestead exemption,” that the Statescan
exempt srticles of necessity as against anteced-
ent contracis, and that the amount of the ex-
emption must necessarily be o matter of legisla-
tive discretion, we must admit that there would
be_ great force in the second branch of this prop-
caition, if the frst were sound and could be
successfully maintained. Butitis compid.el{
enswered by the cases slready herein cited.
Btate caunot minister, even 10 the most pressing
Decessities of het citizens, by impairiog the ob-
hguiqn of subsisting contracts. Whatever pow-
er a distinet civic community may have, in this
ﬁ"!:é)ect. to the States of this Union it is probib-
fted by the express langusge of the National
Compmuon. In our view, the true doctrine,
sustained by the great weight of suthority is,
. that such property as was subject to ezeculion
at the time the debt was contracted, must con-
tinue sybject 10 execution until the debt is paid,
- 80 long as it remains in the hands of the debtor.

Mr. A, W, Tourgee,for defendant in error:

Tbe temedy embraces everything that the
credilor may lawfully do or have done, in Lis
behalf, upon a violstion of the contract. All
that is included in a sult or action, from the is-
sue of process to the satisfaction of judgment,

" is & part and parcel of the creditor'sremedy. 1f
the term “‘obligation” includes the whele of the
remedy, then any change in the conduct of an
action or the enfurcement of & judgment which
tends, fu any degree, to prevent, hinder, delay
or render in any manner less speedy and effica-
clous, any part of the remedy, would. be viola-
tive of the constitutional inhibition,

2 Eent, Com., 397; 3 Story, Com., sec. 1392,
%0268: Sturges x. Crowninshield, 4 Wheat. 122,

, 201: Mason v, Hutle, 12 Wheat., 370; Beers
v. Haughion, § Pel., 520, 359; Cook v. Moffat,
& How., 316. .

Again; if & creditor has a right to subject the
property of the debior to the satisfaction of his
claim, he has the right to subject the whole of
it, not exempt ot the date of his contract. Yet,
ia Bronson v. Kinzie, 1 How., 815, Chigf' Jus-
#izs Taney, deliveriog the opinion of the court,
oays: “*Undoubtediy the Siste msay regulate the
mode of procesding in its courts at pleasure,
both as to past and future contracts, It may,
for example, shorten the periods within which
claims may be barred. It may, if it think prop-
er, direct that the pecessary implements of sgri-
culture or the lools of the mechagic, or articles
of necessity in household furniture, like wenr-
ing apparel, be not lisble to execution oo judg-
ments.”

This language has been several times cited
with approval:

2 Guna v. Barry,15 Wall,,610{82 U. 8., XXI.,
12).

_‘There is 5o human subtility whick can dis-
tinguish between an exemption from execution
agaiost the person, and an exemption from exe-
cution against property. Both are a pari of the
remedy. If tiie State has power to exempt cer-
tain articles because they are necessaries, the
power 10 defiae what are necessaries must be
admitied.

Epwakis v. KRaRzZEY,

595-611

Courts of somne of the States, which take the
broad ground that the rernedy is not within the

.| obligation of a coatract, to any cxtent what-

ever, and is, consequently, withia the absojute
control of the State. According to these, it is
inconsistent to hold that the State cannot ex-
empt from excettion, property which the debtor
has an undoubted right to sell or lacumber, up
to the very hour of lien obtlained by the creditor.

v, Goold, 11 W. Y., 281; Jacobs v. Smallwood,
63 N. C., 112; Hill v. Kessler, 63 N. C., 437;

Sparks, 72 N. C., 288; Edwards v. Kearzey, 5
N. C.. 409, .

The effect of what is termed the homestead
pravision of North Carolina, is not todeny the
creditor's right, but to regulate the manner in
which it shall be enforced. It does not prevent
him from holding his debtor liablie, bat simply
says that a certain portion of the deblor's resl
estate shall not be subject to sale during his life
nor until the majority of his youngest child. It
ia not so much for the easse sod comfort of the
debtor, as for the benefit of the Btate that it
was enacted; not to favor the debtor, but 1o
prevent the evils of almost universal pauperism.
The purpose of the provision is to prevent pau-
perism, ignorsnce amd crime, by assuring the
citizen of & sufficiency to prevent absolute want
during his lifetitoe; not for his sake nor to pre-
vent his ereditor from haviog bis due, but be-
cause the public weal demanded that the scath
of the years of revolution should not fali upon
unratected heads, and the State be burdened
with an vonumbered host of hopeless paupers,
iu cunseguence. - k .

It sffects the remedy of the creditor only in-
cidentally, in the performance of & high public
behest. The safety and health of the Common-
wealth are above private right. The sacredness
of private property disappedrs before the im.
perious demands of public pecessity. When

vail,
(ante, 94); Peik v. R. R. Co. (ante, 97).

Mr. Justice Swayne delivered the opinion
of the court:

took effect on the 24th of April in that year.
Bections 1 and 2 of article X., decisre that per-
sonal property of any resident of the State, of
the value of $500, to be selected by such resi-
deat,shall be exempt from sale under execution
ot other final process issued for the collection
of soy debt: and that every homestesd,and the
buildings used therewith.not exceeding in ralue
£1,000, 1o be selected b{ the owner, or, In lien
thereof, at the option of the owner, any lot in
a city, town or village,-with the buildings used
thereon, owned and occupied by any resident
of the State, and 1ot exceediog io value $1,000,
shall be exerupt in like manuner from sale for
the collection of any debt under final process.
On the 22d of Aungust, 1868, the Legislature
passed an Act which prescribed the mode of
}aying off the homestead.and sctting off the per-
sonal property so exempted by the Constitutien,
On the Tth of April, 1869, another Act was
passed, which repealed the prior Act, aod pre-

There are cerinin decisions of the Supreme

scribed s different mode of doing what the prior
31

The most important of these cases are: Morse |

Garrett v. Chesire, §9 W, O, 396; Wilson v. -

two rights are in conflict, the grealer must pre-

See, Muan v, I, (&ntd, iT; B. R, Cov. Iouwa A

The Constitution of North Carolina of 1868 )
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Act provided for. This latter Act hasnot been
repeaied or modified.

hree several judgments were recovered
against the defendant in error: one oo the 15th
of December, 18063, upon a bond dated the 25th
of Seplember, 1863; another on the 10th of O¢-
tober, 16869, upon a bound dated February 27,
1866; and the third on the 7th of January 1868,
for a debt due prior to that time. Two of these
judgments were docketed, and became liens
upon the premisesin cootroversy on the 16lh of
December, 1868. The other one was docketed,

* and became such lien on the 18th of January,

1869, When the debls were contracted for
which the judgments were rendered, the exemp-
tion faws in force were the Acts of January 1,
1854, and of February 16th, 1859. The firat-
named Act exempted cerloin enumerated ar-
ticles of inconsiderable value, and ** such other
property as the freebolders appointed for that
purpose wight deem neceasary for the comfort
and support of the debtor’s family, not exceed-
ing in value $50, at cash valuation.” By the
Act of 1859, the exemption was extended to
fifty scres of land in the country, or two acres
in & town, of not greater value than $500.

Oa the 224 of Janusry, 1869, the premisesin
coutroversy were duly set off 10 the defendant
in error, ks a homeslead. * He had no other real
eslate, and the premises did not exceed $1,000
in value. Oao the 6th of March, 186%, the sher-
I, uoder execulions issued on the judgments,
sold the premiscs to the plaintiff in error, and
thereafter executed to him a deed in due form.
The regularity of the sale is not contested.

‘The Act of August 22, 1868, was theo in
force. The Acts of 1854 and 1859 had been re-
pesled. Wilson v. Sparks, 12 N. C,, 208. No
poiat iz made upon these Acts by the counsel
upon either side. We ahall,therefore, pass them
by without further remark.

The plaintilf in error brought this action I

" the Buperior Court of Graoville County, Lo Te-

cover possession of the premises so sold and
conveyed to him. That court adjudged that
the exemption created by the Constitution and
the Aot of 1868 protected the property from lia-
bility under the judgments, and that the sale
and conveyence by the sheriff were, therefore,
void. Judgment was given accordiogly. The
Bupreme Court of the Btate affirmed the judg-
ment. The plaintiff in error thereupen brought
the case here for review. The only federal
queation presented by the record is, whether the

_ exemption was valid us regards contracts made

the adoption of the Constitution of 1868.

) The councel for the plaintiff in error insists

opon the negative of this proposition. The
counsel upon the other side, frankly conceding
saveral minor points, maintaing the affirmative
view. Qur remarks wiil be confined to this aub-

The Constitution of the United States de-

clares that *“No Biate shall pass apy * * * law |

impsiring the obligation of contracts.”

A coniract is the agreement of miads, upon
a sufficient consideration. thal scmething speci-
fied shall be dope, or shail not be done.

The lexical detinition of **icapaitr” is “‘to make
worse; to dimianish in quantity,value, excellence
or strenglli; 1o lessen in power: to weaken;to
enleeble; to deteriorate."—Webster, Dic.
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‘*Obligation ™ is defined to be * the act of
obliging or Vinding; that which obligates; the
binnfiug power of A vow, promise, gath or con-
tract,” ete. Webster, Dic.

“ The word ig derived from the Latin word
obligatio, tying up; and that from the verb obligo,
to bind ot tie up; to engage by the ties of &
promise or oath, or form of law; sod eblige is
compouended of the verblige, to tie or hind fast, .
snd the preposition ob, which is prefixed to_in-
crease ite meaniog.” Blur v. Williams, 4 Litt.,
85, and Zapsiey v. Brashears, 4 Litt. 47. [Opin-
ion in above cases, £ Litt., 65]. ’

Tlie obligation of & contract includes every
thing withia its obligalory scope. Amongthese
elements nothing is more important than the
meana of enforcement. This is the bresth of
its vital existence. Without it, thecontract, as
such, in the view of the law, ceases 10 be, and
falls into the clasa of those ‘' imperfect oh!ifn-
tions,” ay they are termed, which depend for
their fulfillment upon the will and conscience
of those upuon whota they rest, The ideas of
right and remedy sre inseparable. * Want of
right and want of remedy ate the same thing.*
1 Bac, Abr., Lit. Actions in General, letter B.

Ic ¥on Hoffman v. Quincy, 4 Wall,, 535 [Tt
U. 8., XVIIL, 403], it wassaid: ““A statute of
frauds embracivg pre-existing parol coniracts
not before required to be in writing would affect
its validity. A statute declaring that the word
‘ton’ should, in prior as well as subsequent con-
tracts, be held to mean half or doubie the weight
before prescribed would affect its conatruction,
A statute providing that a previous contract of
indebtiment may be extinguished by a process
of bankruptey would involve ita discharge; and
a statute forbidding the aale of any of the debt-
or’s property under & judgment upon sucha con-
tract would relate to the remedy,”

It cannot be doubted, either upon privciple
or authority, that esch of such laws would vio-
late the obl’i(gntion of the contract, and the last
not less than the first. These propositions seem
to us too clear to reguire discussion, It is also
the scttled doctrine of this court, that the laws
which subsist at the time and place of mnkin%
& contract enter into and form a part of it, as i
they were expreasly referred to or incorporated
in fts terms. This rule embraces alike thoee
which affect ita validity, construction, discharge
and enforcement. on Hoffman v. Quincy
(supra), MeCracken v. Hayward,2 How., 608.

In Greenv. Biddle,8 Wheat., 1 this court said,
touching the point here under consideration: "It
is no answer, that the Acts of Kentucky now in
question are regulatioas of the remedy, and not
of the right to the lands. If these Acts so change
the pature and extent of existing remedies as ma-
terially to impair the rights aud interestsof the
owner, they are just as much a violation of the
compact as if they overturned his rights and in-
terests.” .

“One of the tests that a contract has been im-
paired ia, that its veiue has by iegislation o
diminished. It 13 not by the Consiiliiion to be

impaired at all, 15 IS noL & QUestion ol gegree.

or manner or cause, bul of encroachingia anme_x
I'shect oo its_obligation—dispensing wilh a0y

art of its force.” Bk, v. Skarp, b tow,, g01.i
It is Lo De undersiood ihat the encroschmett

thus denounced must be material,  If it be not
96 T K,
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promisor, the promisee or any other person has done or abstained from doing,
or does or abstains from doing, or promises to do or to abstain from doing,
something, the consideration being the act, abstinence, or promisc.” It has
been said generally that te give a consideration value for the supporting of a
promise, it must be such as deprives the person to whom the promise is made
of a right which he possessed before, or clse confers upon the other party a
benefit which he could not otherwise have had.®

Consideration may be given to the promisor or to some other person. It
matters not from whom the consideration moves or to whom it goes. If it
is bargained for as the exchange for the promise, the promise is not gratuitous.?
Consideration need not move from the promisec,” and it need not be pecuniary
or beneficial to the promisor.* Consideration moving to the promisor may be
a benefit to a third person* or a detriment incurred on his behalf *

Consideration is not always a fact question. 1If all the facts coricerning the

issuc of consideration are without dispute, such issue becomes a question of
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obligor,’”® or a statute requiring the quantum of consideration to be weighed.*
The adequacy in fact, as distinguished from value in law, is for the parties to
judge for themselves.’* It is ordinarily immaterial that the consideration for
a bill or note is inadequate as compared with the amount of the order or prom-
ise,'" or that the obligor, knowing the circumstances or having an opportunity
to inform himself, is disappointed in his expectations.!*

Legal or valuable considergtion may be of slight value,’® or it may be a
trifling benefit, loss, or act,” or it may be of value only to the promising party.?
It may be of indeterminate value, such as property the value of which is
incdpable of reduction to any fixed sum and is altogether a matter of opinion;**”
the good will of 2 business,™ or an act which affords the promising party
pleasure or gratification, pleases his fancy, or otherwise merits, in his judgment,
his appreciation. However, it is obvious that in the case of a pecuniary or
property consideration, there is a more objective standard by which the law
can judge the nonexistence or gross inadequacy of value than in the case of

law.®
§ 217. Adequacy.

The law concerns itself only with the existence of legal consideration for a
bill or note. Mere inadequacy of the consideration is not within this concern,?
in the absence of fraud,’ mistake, undue influence,? mental incapacity of the

by the other, Howard v Tarr (CA8 Mo)
261 F24 561 (applying Ohio law); Currie v
Misa (Emg) LR 10 Exch 153; See Seth v --
Law Hing, 125 Cal App 729, 14 P2d 537,
15 P2d 120, whick also sets forth a atat-
utory definition,

19. Becker County Nat, Bank v Davis, 204
Minn 603, 284 NW 789; Irwin v Lombard
Liniversity, 56 Ohio St 9, 46 NE 63.

20. Westmuont Nat. Bank v .Péyi:e, 108 NJL
133, 156- A 632.

¥™1 Shayne of Miami, Inc. v Greybow, Inc.

232 SC 161, 101 5E2d 486 (quoting Restate-
ment, Coxtracts §75(2)).

2. Flores v Woodspecialties, Inc. 138 Cal
App 2d 763, 292 P2d 626; Hance Hardware
Co, v Howard, 40 Del 209, 8 A2d 30.

3. Howard v Tarr (CA8 Mo} 261 F2d 56i
(applying Ohio law); Moriconi, v Flemming,
125 Cal App 2d 742, 271 P2d"182; Re Ber-
becker, 277 T App 201; Kelley, Glover &
Vale, Inc. v Heitman, 220 Ind 625, 44 NE2d
981, cert den 31% US 672, 87 L ed 1713,

63 § Ct 1320; Chick v Trevett, 70 Me 462; §

Greenwood Leflore Hospital Com. v Turner,
213 Mis 200, 56 So 2d 496; Leach v Treber,
164 Neb 419, 82 NwW2d 544; County Trust
Co. v Marma, 242 App Div 206, 273 NYS
587, afid 266 NY 540, 195 NE 190; First
Nat. Bank v Boxley, 129 Okla 159, 264 P
184, ¢ ALR 388; Shavnc of Miami, Inc, v
Greybow, Inc, 232 SC 161, 101 SE2d 486;
Ballard v Burton, 64 Vi 387, 24 A 769,

4, Bromfield v Trinidad Nat. Iavest. Co. '
A b ] Fulll od Zan_

FOYAIOL 9z M4 AFTD

meyer ¥ Nordlund, 259 TIl App 247; Green-
wood Leflore Hospital Com. v Turner, 213
Miss 200, 56 So 2d 496; Coast Nat. Bank
v Bloom, 113 NJL 597, 174 A 576, 95 ALR
528; First Nat. Bank v Boxley, 129 Okla 159,
264 P 184, 64 ALR 588; Swanson v Sanders,
75 5D 40, 58 NW2d 809; Barrett v Mahnken,
& Wyo 541, 48 P 202.

S. Brainard v Harris, 14 Obio 107; Third
Nat. Bank & Trust Co. v Rodgers, 330 Pa
523, 198 A 320; Skagit State Bank v Moody,
86 Wash 286, 150 P 425, LRAI1916A 1215.

6. Joues v Hubbard (Tex Giv App) 302 SW
2d 493, errorrefnre

7. Walker v Winn, 142 Ala 560, 39 So 12;
Poggetto v Bowen, 18 Cal App 2d 173, 63
P2d 837; Smock v Pierson, 68 Ind 405; Cen-
tral Sav. Bank v O'Connor, 132 Mick 578, 94
NW 11; Campbell v Jefferson. 206 Pa 368,
145 A 912, 63 ALR 1180; Ballard v Burton,
64 Vit 387, 24 A 769; Good v Dyer, 137 Va
114, 119 SE 277; Hatten's Estats, 233 Wis
199, 288 N'W 278.

8. Lorber v Tooley, 47 Cal App 2d 47, 117
pad 421,

Inadequacy sufficient to shock the con-

science conatitutes in itself! a badge of fraud.
Harshbarger v Eby, 28 Idabho 753, 156 P
€19; Wolford v Powers, 85 Ted 294; Haunon
v Fink, 66 Oklxz 115, 167 P 1152; Rauschea-
bach v McDaniel's Estate, 122 W Va 632, 11
SE2d 832.

9. Shocket v Fickling, 229 SC 412, 93 SE
2d 203; Rauschenbach v MecDaunicl's Estate,

TN War Yo o 14 rTA 3 oasn

satisfaction of desire or fancy.t

‘10, Rauvschenbach v McDaniel's Estate, su-
pra.

11. Herbert v Lankershim, 9 Cal 24 409, 71
P2d 220 (statute providing that moral obli.
gation is good consideration to the extent
of the obligation but no further).

12. Philpet v Gruninger, 14 Wall (US) 570,
20 L ed 743; Price v Jones, 105 Ind 543, 5
NE 683; Amherst Academy v Cowls, 6 Pick
(Mass) 427: Re Hore's Estate, 220 Mina 374,
19 N'w2d 783, 161 ALR 1366; Ballard v Bur-
ton, 64 Vt 387, 24 A 769; Good v Dyer, 137
¥z 114, 119 SE 277; Rauschenbach v Mc-
Daniel’s Estate, 122 W Va 632, 11 SE2d 852
{purely a matter for the deceased maker to
have determined, and his estate must pay the
note}; Hatten’s Estate, 233 Wis 199, 288 NW
‘?l;g; Sheldon v Blackman, 188 Wis 4, 205 NW

There is no rule by which the courts can
be guided if they undertake the determination
;( 9‘:m:hl adequacy. - Wolford v Powers, 85 Ind

13. Littlegreen v Gardner, 208 Ga 523, 67
SE2d 713; Re Hore's Estate, 220 Mion 374,

.. 19 NW2ad 783, 161 ALR 1366 (personal serv-

ices may constitute sufficient consideration
regardless of their economic value as com-
pared to the amount of the note); Miller v
McKenzie, 95 NY 575; Shacket v Fickling,
229 SC 412, 93 SE2d 203; Hatten's Estate,
233 Wis 199, 288 N'w 278.

A note s valid as founded on sufficlent
consideration where, for a loan of $1,500 in
gold coin, made at a time when that amount
of gold would be worth $2,500 in paper cur-
rency, the note was executed for $2,500, with-
out specifying in what kind of money it was
payable. Cox v Smith, 1 Nevr 161, Compare
Turner v Young, 27 Iod 373.

Appreciation of the way in which medical
services are performed will suppert a note te
a doctor for an amount exceeding what

Foxworthy 'v Adams, 136 Ky 403, 124 SW
381, :

Valid consideration supporting a note need
not be of balanced value with the instrument.
Rauschenbach v McDaniel's Estate, 122 W Va
632, 11 SE24 852. .

14. Philpot v Gruninger, 14 Wall {{JS) 570,
20 L ed 743; Harshberger v Eby, 28 Idahe
753, 156 P 619: Smock v Pierson, 6§38 Ind
405; Hannon v Fink, 66 Okla 11%, 167 P
1152,

15. First Nat. Bank + Trott, 236 H! App
412; Smock v Pierson, 68 Ind 405; Good v
Dyer, 137 Va 114, 119 SE 277,

Stlight loss or inconvenience to the promisee
upon his entering into the contract, or like
benefit to the promisor, is deemed a valuable
consideration. Campbell v Jeflerson, 296 Pa
368, 145 A 912, 63 ALR 1180.

16. Ballard v Burton, 64 Vit 387, 24 A 769;
Good v Dyer, 137 Va 114, 119 SE 277.

- 17. Smock v Pierson, 68 Ind 405.

18, Price v Jones, 105 Ind 543, 5 NE 683;
Smock v Pierson, 68 Ind 405; Miller v Fin-
ley, 26 Mich 249; Sheldon v Blackman, 188
Wix 4, 205 NW 486. _

19. Miller v Finley, 26 Mich 249,

20. Harshbarger v Eby, 28 Idaho 753, 156
‘P 619 (business, property, and good will);
Smock v Pierson, 68 Ind 405 (even though
business proves unsuccessful),

In Magee v Pope, 234 Mo App 191, 112
SW2d 891, it was held that the practice and
good will of a physician was not a ialable
item and did not constitute consideration and
the maker was entitled to cancellation of a

'Inot_e given therefor.

1. Wolford v Powers, 83 Ind 294; Foxworthy
v Adams, 196 K5 403, 124 SW 3b1; Hatien’
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scal™ or bond or spcciaity,“ and the NIL docs not destroy the significance of
a seal®® in states where a seal imparts a special quality to a writing. The merce
fact, however, that a corporate instrument bears a scal doss not necessarily
establish the instrument as a specialty as in the case of an individual, since

in such case the seal may be used only as a mark of genuineness,*™

The Commercial Code—Commercial paper, declares that an igstrument
otherwise negotiable is within this articic even though it is under a seal?
with the intent to place scaled instruments on the same {ooting as any other
commercial paper without affecting any ‘other statutes or rules of law rclating
to sealed instruments except so far as they are inconsistent.?

§ 214. Revenue stamips.?®

_ Certain obligations for the payment of money come under the laws im-
posing stamp taxes, but instrurnents omitting required revenue stamps are
valid unless the statute expressly invalidates them® The revenue stamp is
no part of a promissory note, and the omission of the stamp or failure to
cancel the stamps docs not affect its negotiahility*
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v Like any other coﬁtract, 2 negotiable instrument requires a consideration
as between the original parties, or a recognized substitute therefor,}* but such

an instrument is presumed to have been issued for a valuable consideration.®®

B. WuaTt CoNSTITUTES

§ 216. Generally. .

The gencral principles as to what constitutes consiaeration for a contract, .
full discussion of which appears in-another article,® apply in determining
what constitutes consideration for a bill or note. Any consideration,™ that is,
any valuable consideration as distinguished from “gocd” consideration,’® suf-
ficient to suppert 2 simple contract, supports a negotiable instrument.

Thus, while nothing is a consideration unless it is known and agreed to as
such by both parties,”® and these definitions are not completely - comprehen-
sive,'” consideration may be said to ‘consist in any benefit to the proniisor, or

III. CONSIDERATION

§ 215. Generally..

A, In GeneraL

. This portion of the article treats of the necessity, sufficiency, and legality
of consideration for a bill or note or an obligation thercon, Treated elsewhere
are matters of consideration, or “value,” for a tramsfer of a bill or note,* con-
sideration for an extension or modification, as distinguished from a renewal
instrument,T the effect of executory consideration on the uncondidonal nature

of an order or promise,* the effect of the presence or absence of a statement .

of copsideration,® and notice of, or from, the consideration.!®

7.+ 17. Alropa Cormp. v Myers (DC Del) 55 F

Supp 936; Clarke v Pierce, 215 Maw 552,
102 NE 1094,

18. Alropa Comp. v Myers (DC'Del} 55 F
Supp 936; Wocleyhan v Green, 34 Del 503,

o 135 A 602,

19, Ballict v Fetter, 314 Pa 284, 171 A

© 466,

20. Sigler v Mt. Vernon Bottling Ce. (DC
Dist Col} 158 F Supp 234, affid 104 App

- DC 260, 261 F2d 378.

1. Uniform Commercial Code § 3-113.

. * 2, Comunent to Uniform Commercizl Code
© §3-113.

See Otto v Powers, 177 Pa Super 253, 110
A3d a47.

3. Practice Aids.—Provision as to pay-,

ment for revenue stamps.
Forus 2:748.

,24. See Srasar Taxes (Ist ed §§ 12 et seq.,
9).

5. Goodale v Thom, 199 Cal 307, 249 P
11; Newhall Sav. Bank v Buck, 197 lowa 732,
197 NW 936; Farmers Sav. Bank v Neel, 183

2 Asmt Jur Lrcar

Towa 685 187 NW 555, 21 ALR I1l6;

- eration”

g]urric-Mchw Co. v Fricdman, 135 Miss
01,
Rockey (Mo’ App} 277 SW. 573; Security
?S’l.‘ate Bank v Brown, 110 Neb 237, 193 NW
36, '

6. 55 334 et 5eq. infra.

While the NIL defines *value” in terms of
“consideration™ (§ 216, infra)! and uses the
term ‘‘valug” in describing, the character of
an original party for accommodation (§ 118,
supra}, in the Commercial Code *consid-
is distinguished from "value.”
The former refers to.what the obligor has
received for his obligation, and i important
only on the question whether his obligation
can be enforced against him. (Comment 1
to  Uniform Comemercial Code § 3-408).
"Value™ is imporiant only. on the question
whether the holder who has acquired that
oblizgation qualifies as 2 particular kind of
holder. Comment 2 to Uniform Cominercial
Code § 3-303. ’

7. §§ 302 et 3cq,, infra

8. § 141, upra.

. $3 90, 145, 188, 189, supra.
" 10, §§ 452 et seq., infra.

100 So¢ 273; Bank of High Hill v .

in a loss or detriment to the promisee, or to exist when, at the desire of the
. -

11. § 237, infra.
12. See Vol. 12.
13. Sec Conrtracts (lst ed §§ 75 et seq.).

14. Flores v Woodspecialties, Inc. 138 Cal
App 24 763, 292 P2d 626.

Under the heading, “What constitutes con-
sideration,” the NIL declares that value it
any consideration sufficient’ to¢ support a
simple contract. Negotiable Instrument Law

25. Compare Negotiable Instrument Law

191, which states that “value” means valu-
able consideration.

Apart from the “except” clause relating to

"m antecedent nbiiga.tion‘, other obligations
on an instrumnent are subject to the ordinary

rules of contract law relating to contracts
not under seal, with respect to the necessity
or sufficiency of consideration. Comment 3
to Unifermn Commercial Code § 3408,

8. Sullivan v Sullivan, 122 Ky 707, 92 SW
966; Campbell v Jefferson, 296 Pa 368, 145
A 912, 63 ALR 1180 (slight Joss,- inconven-
ience, or benefit is valuable); Re Smith, 226
Wis 556, 277 NW 141. C

Courts often speak of “good™ consideration
in_the sense of a sufficient or valuable con-
sideration, rather than “good™ in the tech-
mical and limited sense.

16. Philpot v Gruninger, 14 Wall (US) 570,
20 1. ed 743; United Beef Co. v Childs, 306
Mass 187, 27 NE2d 962; Suske v Straka,
229 Minn 408, 39 Nw2d 745 (while pre-
existing indebtedness would constitute consid-
eration for a note, this it not so where plain-
Gff testified that the note was “a present”);
Leach v Treber, 164 Neb 419, 82 NW2d 544
{detriment to promisee}; First Nat, Bank v
Chandler (Tex Civ App} 58 Sw2d 1056,
grgoi'?gismd; Good v Dyer, 137 Va 114, 119

Consideration is the price voluntarily paid
for a promisor's undertaking. Philpot v
Gruninger, 14 Wall (US) 570, 20 L ed 743;
Const Nat. Tank v Bleem  [13 NI 597,

174 A 576, 95 ALR 528 (bargained for
and paid). T
Consideration is a matter of contract, and

. that which is claimed to be such must be

within the express or implied contempla-
tion of the parties. Van Houten v Van
Hoquten, 202 Iowa 1085, 209 NW 293,

Tt is a question of fact for the jury whether
a2 note given by a practically helpless in-
valid to his nurse wads a gift, or compensa- -
tion for services rendered. Meginnes v Mc- -
Chesney, 179 Iowa 563, 160 Nw 50.

17. Irwin v Lombard Univenity, 56 Ohia
St 9, 46 NE 63. - -

18. Howard v Tarr (CA8 Mo) 261 F2d
561 (applying Ohio law); Hance Hardwarc
Co. v Howard, 40 Del 209, 8 A2d 30; Tegt-
meyer v Mordlund, 239 Il App 247; kellcv,
Glover & Vale, Inc. v Heitman, 220 Ind
625, 44 NE2d 981, cert den 319 US 672,
87 L e«d 1713, 63 § Ct 1320; First State
Bank v Williams, 143 Towa 177, 121 NW
702; Bryan v Glass, 6§ La Anon 740; Amherst
Academy v Cowls, & Pick {Mass) 427; Becker
County Nat. Bank v Davi;, 204 Minn 603,
284 NW 789; Leach v Treber, 164 Neb 419, .
82 NW2d 544 (trduble; injury, inconvenience, °
prejudice, or detriment to promisee); Coast
Mat. Bank v Bloom, 113 NJL 597, 174 A
576, 95 ALR 528; Cockrell v McKenna, 103
NJL 166, 134 A-687, 48 ALR 234; Mills v
Bonin, 239 NC 498, 80 SE2d 365; L. A.
Randolph Co. v Lewis, 196 NC 5i,.144 SE
545, 62 ALR 1474; City Trust & Sav, Bank
v _Schwartz, 68 Ohio App 30, 22 Ohic Ops
176, 38 NEZd 548; Fimt, Nat, Bank v Box-
ley, 129 Okla 159, 264 P 184, 64 ALR 588;
Van_Bebber v_Vechill, 166 Or 10, 109 P2d
1046; Camphbell v Jefferson, 296 Pa 368, 145
A 912, 63 ALR 1180; Shayne of Miami, Inc.

v Greybow, Inc. 232 SC 161, 101 SE2d 436.
b A valuable consideration in the sense of
the law may consist either in some rxight,
interest, profit, or benefit accruing to one
V party, or zome forbearance, detriment, loss,
' ur responsibility given, suffered, or undertaken
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the same rule has been applied with regard to an option to purchase property

at the price offered to the optionor by a third person.’

G. CoNSIDERATION

1. In GENERAL; NECESSITY

§ 85. Generally; definitions and nature of consideration. :
Technically, consideration is defined as some right, interest, profit, or ben-
cfit accruing to one party, or some forbearance, detriment, loss, or respon-
sibility given, suffered, or undertaken by the other.l Again, consideration
for a promise is defined as an act or a forbearance; or the creation, modifica-
tion, or destruction of a legal relation; or a return promise bargained for
and given in exchange for the promisc.’! Consideration is, in effect, the price
bargained'® and paid for a promise—that is, something given in exchange
for the promise.® In some jurisdictions consideration is defined by statute?®
Generally, considerations are classified as “good” and “valuable.”™ A
“good” consideration, sometimes called a *meritorious” consideration, is such
as that of blood, or of natural love and affection, or of love and afection
based on kindred by blood or marriage,’” whereas a “valuable” consideration
is generally understood as moncy or something having monctary value¥
Although historically the terms “quid pro quo” and “nudum pactum”™ ap-
plied only with regard to contracts which were at common law enforceable
by an action of debt, these terms are now generally used with regard to the
consideration for contracts gencrally——that is, consideration is referred to as
the “quid pro quo,” and any promise not supported by consideration is said
to be “nudum pactum”?® Consideration is, however, not identical with quid

specified sum and as much more than such 12, La Flamme v Hofiman, 148 Me 444, 95
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pro quo. The policy of the courts in requiring a consideration for the main-
tenance of a contract action appears to be to prevent the enforcement of gra-
tuitous promises. It is said that when one reccives a naked promise and
such promise is broken, he is no worse off than he was; he gave nothing for
it, he has lost nothing by it, and on its breach he has suficred no damage
cognizable by courts. No benefit accrued to him who made the promise, nor
was any injury sustained by him who received it. Such promises are not made
within the scope of transactions intcnded to confer rights enforceable at law.*
This argument loses much of its force because of the rule that the courts do
not ordinarily inquire into the adequacy of the consideration, and any con-
sideration, however slight, is legally sufficient to support even an onerous
promise.!  In view of this rulc it has been said that consideration is as much
a form as a seal at common law.? : .-

At common law, a scal was deemed to dispense with, or raise a presumption
of, consideration. In most jurisdictions now, however, private seals have
been abolished by statute and are declared to be without effect.* In addition,
in jurisdictions which have adopted the Uniform Commercial Code,* the
provision in the Code article on “Sales” that the affixing of a seal to a writing '
evidencing a contract for sale or an offer to buy or scll goods does not coa-
stitute the writing a sealed instrument applies, and the law with respect to
scaled instruments does not apply to such a contract or offer.®

$ 86. Necessity.
It is well settled, as a general rule, that consideration is an essential element
of, and is' necessary to the enforceability or validity of, a contract.” It fol-

pay for. In the absence of quid pro quo, the Williston, Contracts 3d ed §§99 et seq,
03,

engagement, except in the case of formal con- 103

sum as such stock may be sold for to any other
person, was held in Huston v Harrington, 58
Wash 51, 107 P 874, to be too indefinite and
uncertain, az to the price, to be enflorced.

9. Slaughter v Mallet Land & Caule Co,
(CA5 Tex) 141 F 282, cest den 201 US 646,
50 L ed 903, 26 5 Ct 761; Marske v Willard,
169 Hi 276, 48 NE 290; Hayes v O Brien, 149
1l 403, 37 NE 73; Levy v Peabody, 238 Mass
164, 130 NE 261; Nu-Way Service Stations v
Vandenberg Bros. Oil Co. 283 Mich 551, 278
NW 683; Driebe v Ft. Penn Realty Co. 331
Pa 314, 200 A 62, 117 ALR 1091; Peerless
Dept. Stores v George M. Snock Co. 123
W Va 77, 15 SE2d 169, 136 ALR 130;
Gocerke Motor Co. v Lonergan, 236 Wis 544,
293 NW 671.

Annotation: 136 ALR 139, 140.

10. Becker v Colonial Life Ins. Co. 153 App
Div 382, 138 NYS 491,

58 Columbia L Rev 929 et 1eq.

It is said that the most widely used defi-
nition of “consideration” is a bencht to the
promisor or a loss or detriment to the prom-
“isee. Test v Heaberlin, 254 Iowa 52i, 118
Nwad 73. (

11. Byerly v Duke Power Co. {CA4 NC)
217 F2d 803, citing Restatement, CoNTRACTS

A2d 802; Re Sadler's Estate, 232 Miss 349,
94 So 2d 863; Coast Nat. Bank v Bloom, 113
NjL 597, 174 A 576, 85 ALR 528,

13. Howard College v Tumner, 71 Ala 429;
Re Sadler’s Estate, 232 Miss 349, 98 So 2d
863; Coast Nat. Dank v Bloom, 113 NJL
597, 174 A 576, 95 ALR 528.

14. Phaenix Mut. L. Ins. Co. v Raddin, 120
US 183, 30 L ed 644, 7 § Ct 500; Re Sadler's
Estate, 232 Miss 349, 98 So 2d 863; James
v Fulcrod, 5 Tex 512.

15, Wilson v Blair, 65 Mont 155, 211 P
289, 27 ALR 1235; Clements v Jackion Coun-
ty Oil & Gas Co, 61 Okla 247, 161 P 216.

6:3 Thgmplon v Thompson, 17 Ohio St

© 17. Williston, Contracts 3d ed § 110.

18. § 95, infra.

19. Contracts which were at common law
enforceable by an action of debt generally
derived their obligatory force from a duty
imposed by law. This duty was based either
on the form of the contract or on what was
known as quid pro quo. By this was meant
that the person owing the duty had received
from the person to whom the duty was due

- something which he waz bound to returmn or

P

tracts, was termed “nudum pactum™—a phrase

- derived from the civil law. When the English

courts finally declared that an action of as-
sumpsit might be maintained for the nonper-
formance of a simple promise, they limited the

. right of action to cases in which there cxisted
an ciement which came to be known as “con- |

sideration.” Any promise not supported by
a consideration they likewise termed “‘nudum
pactum.” The term “consideration” is thus in
som¢é respects analogous to the causa of the
civil law and te quid pro quo in debt. In fact

‘the latter terrn has sometimes been treated

as though it were synonymous with considéra-

© tion. Shackleford + Hendley, | AK Marsh

(Ky)} 496; Todd v Weber, 95 NY 181; Justice
v Lang, 42 NY 493.

;Vil.liston, Contracts 3d ed §§ 99 et seq,

For translation of legal phrases and max-
irgss, sce Ax Jur 2d Dssx Bdox, Document
185.

The censideration, in the legal sense of the
word, of a cottrdct is the quid pro quo, that
which the party to whom a protise is made
does or agrees to do in return for the prom-
ise. Phoenix Mut. L. Ins. Co. v Raddin, 120
US 183, 30 L ed 644, 7 S Ct 500,

20. Davis v Morgan, 117 Ga 504, 43 SE
732; Btohestrent v Southern Oil Co. 226 NC
261, 37 BEI4 G765, .

1. § 102, infra.

2. Holmes, 1., in Krell v Codman, 154 Mass
454, 28 NL 578.

3. See Sears (Isted § 13).
4. See Sears (1sted § 8).

5. See Am Jur 2d Desx Beox, Document
130 (and supp).

6. Unifonn_ Commercial Code § 2-203.

7. Tilley v Cook County .(Tilley v Chi-
cago} 103 US 155, 26 L ed .374; Heryford
v Davis, 102 US 235, 26 L ed 160; Farrington
v Tennessee, 95 US 679, 24 L ed 558; Chor-
peiining v United States, 94 US 397, 24 L ed
126; Byerly v Duke Power Co. (CA4 NC)
217 F2d 803; Lewis v Ogram, 149 Cal 505,
87 P 60; Davis v Seymour, 59 Conn 531, 21
A 1004; Porter v Title Guaranty & 5. Co.
17 Idaho 364, 106 P 299; Leopold v Salkey,
89 Ill 412; Bright v Coffman, 15 Ind 371;
Caylor v Caylor, 22 Ind App 666, 52 NE
465; Stewart v Todd, 190 Jowa 283, 173
NW 619, 20 ALR 1272, reh den 190
Iowa 296, 327, 180 NW 146, 20 ALR 130f;
Neal v Coburn, 92 Me 139, 42 A 3485;
Harper v Davis, 115 Md 349, 80 A 1012;
Hills v Snell, 104 Mass 173; De Moss ¥ Rob-
inson, 46 Mich 62, 8 NW 712; Wilson v Blair,
65 Mont 135, 211 P 289, 27 ALR 1235;
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IIZI. COINAGE, ISSUANCE, AND REGULATION

§ 11. Generally.—It is obvious that a uniform monetary system is an es-
sential requisite of modern commerce, and that governmental control and
regulation is necessary in order to secure such uniformity. The powers of
various governmental authorities in this connection,) and particular matters
and subjects of regulation,® are considered in the following sections. The
establishment of a standard unit of value is discussed in a prior section.®

The issuance of bank notes is discussed under another title!

§ 12. By Federal Government.—In order that money throughout the Unit-
ed States may be uniform, the Federal Government is given, by the Consti-
tution of the United States, the exclusive power to coin. money arid regulate
its value and the valve of foreign ceoin. Congress has the power t6 make all
Jaws which shall be necessary and propeér to carry into effect these powers,®
Hence, Congress may establish a uniform national currency, declare of what
it shall eonsist, endow that currency with the character and qualities of
money having a defined legal value, by requiring its acceptance at its face
value as legal tender in the discharge of all debts, and regulate the value of
such money, unless by so doing property is taken without due process of law.*
Moreover, Congress, under its power to provide a currency for the entire
country, may deny the quality of legal tender to foreign coins, and may pro-
vide by law against the imposition on the community of counterfeit and base
coin, and may restrain by suitable enactments circulation as money of any
notes not issued under its own aunthority,? -

" § 13. By States.—By the Constitution of the United States, the several
States are prohibited from coining money,” emitting bills of eredit? or mak-
ing anything but gold and silver coin a tender in payment of debts,1® Thus,

18ee infra, §4 12 et seq. ed 204, 4 S Ct 122; Norman v. Baltimore &

% See Infra, §§ 12 et seq.
3 See supra. § 6.
4 See 7 Am Jur 284, BaxNus, § 402,

3 Perry v. United States, 294 US 330, 79
L ed 912, 65 S Ct 432, 95 ALR 1335; Norman
¥. Baltimeore & O, R, Co. 294 US 240, 79 L
ed 885 65 5 Ct 407, 95 ALR 1352, afMrming
265 NY 37, 191 NE 726, 92 ALR 1523: Ling
Bu Fan v. United States, 218 US 302, 54 L ed
1048, 31 8 Ct 21, 30 LRA(NS) 1176; Legal
Tender Cage, 110 TS 421, 28 L. ed 204, 4 S Ct
122: United States v. Ballard, 14 Wall.(US)
4567, 20 L ed 845; Legal Tender Cases, 12
‘Wall.{US) 457, 20 1. ed 287; Veazle Bank
v. Fenno, 8 Wall.(US) B33, 197 1. ed 482;
United States v. Marigold, 3 How.(US)
560, 13 L ed 257: Federal Land Bank v.
"Wilmarth, 218 lowa 339, 262 N'W 507, 94
ALR 1338,

Authority to imposs requirements of uni-
foermity and parity {8 an essential deature of
the control over the currency vested In
Congress. Norman v. Baltimore & Q. B
Co. 294 US 240, T8 L ed 885, 556 S Ct 407, 85
ALR 1352, afirming 265 NY 37, 181 NE
726, 92 ALR 1523,

A3 to the power of the Federal Govern-
ment to regulate the value of cofn, gener-
ally, see Infra, § 16.

An to powera of the Federal Government
with respect to matters of revenue, finance,
and currency, generiliy, see Unrrep StaTtea
[Also 26 RCL p. 1426, § 17].

8 Legal Tender Case, 1310 TS 421, 28 L

0. R. Co. 265 NY 37, 1531 NE 1726, 92 ALR
1523, affirmed in 294 US 240, 7% L ed 3165,
85 8 Ct 407, 95 ALR 1352,

A8 16 what money constitutes legal ten-
der, see infra, § 18.

7Legal Tender Case, 110 TS 421, 22 L ed
204, 4 § Ct 122: Veazle Bank v. Fenno, §
Wall. (US) 533, 19 L ed 482

It is against public policy to allow In-
dividuals or corperations to Issue notes as
& COomInon currency or circulating medium
without express legislative sanctian. Thom-

:ES.“ Richmond, 12 Wall.(US) 348, 20 L ed

8 Norman v. Baltimore & O. R. Ca. 294
US 240, 79 L ed 885, 55 S Ct 407, 96 ALR
1352; I.egal Tender Case, 110 US 421, 28
L ed 204, 4 § Ct'122; Craig v. Missouri, 4
Pat.(US) 410, 7 L ed 903,

Anno: 31 ALR 246,

Asf to flacal management of states, gen-
erally, see Syares {Alsc 25 RCE p. 394, §§ 27
at seq.].

# See infra, § 17.

10 Legal Tender Case, 110 US 421, 28 L ed
204, 4 & Ct 122; Sturges v, Crowninshield, 4
‘Wheat (US) 122, 4 L ed §29; Townsend v.
Townsend, Peck(Tenn) 1, 14 Am Dec 722.

Anno: 31 ALR 246.

The states cannot declare what shall be
money, or regulate its value, since whatever
power there la over the currency ls vested
In Congress. Norman v. Baltimore & Q. R.
Co. 294 US 240, 79 L ed 885, 55 5 Ct 407, 85
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states have no power to make bank notes legal tender,! except in payment _

of debts and dues owing the state.®

As a general rule, the extent of a state's power as to curreney is limited
to the right to establish banks, to regulate or prohibit the circulation, with-
in the state, of foreign notes, and to determine in what the public dues shall
be paid,'* and inasmuch as a state is prohibited from eoining maney, the
mouey which it may coin cannot be circulated as such. A creditor will be
under no obligation to receive it in discharge of his debt; and if any statu-
tory provision of the state is framed, with a view of forcing the circulation

of such coin, by suspending the interest or postponing the debt of a ereditor’

where it is refused, such statute is void, because it acts.on the thing prohib-
ited and comes directly in conflict with the Constitution™ Similarly, ap-
plying the prohibition against making anything but gold or silver coin a
legal tender in the payment of debts, a state statute providing that a cred-
itor- must, on penalty of delay, indorse his conse::t on an execution, to re-
ceive property in payment of his debt, is invalid. ' . ) o

§ 14 By Municipalities.~It seems well established that a munieipal cor-
poration in a state in which it is against public policy, as well as express
law, for any person or corporate body to issne small bills to eirculate as eur-
rency has no implied power to issue such bills. Moreover, such power is not

conferred by a clause in the city charter, authorizing the borrowing of mon-
ey.1$ ’ : .

§ 15. Value of Coin.—The power to regulate the value of coin may be ex-
ercised by Congress from time to time as the value of the metal changes, for
the power to regulate the value of money coined, and of foreign coinage, i
not exhausted by a single initial regulation.’” Thus, it has been held that
Congress may issue coins of the same denominations as those already current
by law, but of less intrinsic value than those, by reason of containing a less
weight of the precions metals, and thereby enable debtors to discharge their

debts by the payment of coins of the lesser real value.l*

ALR 1352, afirming 265 NY 37, 181 NE T26,
92 ALR 1523, :

if a state establishes a tender law it muat

be for coin the value of which is regulated
by Congress. Annot 31 ALR 248,
- I Markle v. Hatfield, 2 Johna.(NY) 456,
3 Am Dec 446; Westfall v, Braley, 10 Ohio
5t 188, 75 Am Dec 509; Thorp v. Wegefarth,
56 Pa 82, 93 Am Dec T89; Bayard v. Shunk,
1 Watts & S(Pa) 52, 37 Am Dec 441 Wain-
wright v. Webster, 11 Vt 576, 34 Am Dec
707: Tancll v. Seaton, 28 Gratt(Va) 601, 26
Am Rep 380.

12 Woodruff v. Trapnall, 16 How(US) 180,
13 L ed 383.

13 Woodruff ¥, Trapnall, 10 How(US) 150,
13 L ed 383.

The expression “intended to circulate ms
money,” 83 used in provisions of some state
Constitutions to the effect that “the legis-
lature shall, In no case, have power to issue
treasury warrants, treasury hotes, or
paper of any description intended to cir-
culate as money,” implies that the paper
tn question must have a fAtness for general
clrculation as a substitute for mwoney in the
common transactions of business; it does
not apply to warrants made payable to an
individual toe whom the state ls indebted,
mithough the state may direct-its officers

{36 Am Jur]—20

to recelve such warrants In payment of .

debts due the state. Houston & T. C.
gn. s‘fl's‘rem 177 US 66, 44 L ed 673, 20 B
£ . . . .

U Craig v. Missourl, 4 Pet(US) 410, T T,
ed 903,

The prohibition of Art. 1, § 10, of the

United States Constitution, expressiy for-
bidding states to coin money or make any-
thing but gold and silver legal tender for
the payment of debts, takes from the paper
of state banka all coercive eirculation, and
leaves it to stand on the credit of the banks.
Veazie Bank v. Fenno, 8 WalL{US) §33, 19
L ed 482, Anno: 31 ALR 246.

8“ Bally v. Gentry, 1 Mo 164, 13 Am Dec
484,

1¢ Thomas v.
349, 20 L ed 453.

Az to the right of municipal corporations
generally to borrow money or incur in-
debtedness, =mee MUNICIPAL CORPORATIONE
[Alsc 19 RCL p. 779, § B4).

17 Legal Tender Cases, 12 WalL{US) 457,
20 L ed 287.

18 Legal Tender Case, 116 US 421, 28 L ed
204, 4 S5 Ct 122; United Statex v. Ballard,
14 Wall.(US) 457, 20 L ed B45. - .

Richmongd, 12 Wall.(US)

4€b

{
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ly and lawfully current in commercial transactions as the equivalent of legal
tender coin and paper money.d

a6 Am wur

§ 8. "Currency;” “Specié ;" “Current Funds;" “Dollar."—The term “cur-
rency” has beea held to include bank bills!® and has been limited, in some
jurisdictions, to bank bills or other paper money which passes at par as a
circulating medium in the business eommunity as and for the constitutional
coin of the country.}* It has also been held, however, that it includes both
coili’and paper money and is practically synonymouns with “money,” 4nd that
the only practical distinction between paper money and coined money, as
- eurrency, is that coined money must generally be received, paper money
may generally be specially réfused in-payment of debt, but -2 payment in ei-
ther is equally made in money.’® : t- LT ) ’

The word “specie” means gold or silver coins .of the coinage of the United
Btates.® . .

The term . current funds” .means current money, par funds, or money eir
culating without any discount,! and is intended to cover whatever is receiv-
able and current by law as money, whether in the form of notes or'coint.

The term “dollar” means money, since it is the unit of money in this coun-
try,? and in the absence of qualifying words, it cannot mean promissory notes
or bonds or other evidences of debt? The term also refers to specific coins of
the value of one dollar® -

§ 9. Bank Notes—The courts azre not agreed whether bank notez are to
be classed as money, but the weight of authority and the better reason sup-
ports the rule that bank notes constitute a part of the common curreney of
the country® and ordinarily pass as money.” T are £T ag mone

unless specially objected to.! They are not, like bills of exchange, considered
as mere securities or documents Tor debts’ and generally thew.are classed

Georgla, 10 Wheat{US) 332, 6 L ed 334;
Howe v. Hartness. 11 Ohio St 449, 78 Am

" 18See aupra, § 2. S
17 Howe v, Hartness, 11 Ohlo St 448, 78

Am Dac 312.- ;
1 Waoadruff v, Misslasippl, 152 175 291, 40

L ed 973, 16 S Ct 820; Galena Ins. Co, V.

Kupfer, 28 Ill 332, 81 Am Dec 284, :

1 Klauber v. Blggerstaff, 47 Wis 551, 8
NW 357, 32 Am Rep 773,

Generally as to bank notes as money, see
Infra, § 9. T

20 Belford v. Woodward, 158 IIl 122, 41 NE
1097, 29 LRA 593, . .

1Galena Ins. Co. v. Kupfer, 28 TII 332, 81
Arn Dec 284 Klauber v. Biggeratail, 47 Wia
581, 3 N'W 157, 32 Am Rep 7178

2 Woodruff v. Miasissippl, 162 US 291, 40
L ed 973, 16 8 Ct 820. B . .

At one time, shorily after the firat issuse
in this country of notes doelared to have the
quality of legal tender, It waes a commo
practice of drawers of bills of exchange o
checks, or makers of promissory notes, to

indicate whether the same were to be pald .

in gold or silver or in such notes: and the

term “current funds" was used to designate

any of these, all being current and declared

by positive enactment to be legal tender.
. ..

8 Bee supra, $-5. L. -

€27 Ohle Jur pp. 126, 126, § 3. .

-# Unlted States v. Van Auken, 96 US 348,
24 L oed 852 .

"€Bank of Unlted Statea .v. Baok .of
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Dee 312, Viek v. Howard, 136 Va 101, 116

SE 465, 31 ALR 240; Klauber v. Biggerstaft,

47 Wis 5513 N'W 357, 32 Am Rep 773.
Anno: 4 Ann Cas 630. i
See PATMENT [Also 21 RCL 'p. 39, § 36].

TBank of United States v. Bank of’

Georgla, 10 Wheat{US) 333, 6 L ed a34;
Howe v. Hartness, 11 Ohia St 449, 78 Am
Dec 312; Crutchfield v. Robins, § Humph
(Tenn) 15, 42 Am Dec 417: Ross v. Burling-
ton Bank, 1 AIK(Vt) 43, 15 Am Dec €54;
Klauber v, Biggerstaff, 47 Wis 551, 3 NW
357, 32 Am Rep T73..

Anno: 4 Ann Cas 839, Tt

Bank notes lawfully isaped and actuaily
current at par in lieu of ‘coin are treated
as money becauee they flow as such through
the channels of trade and commerce with-
out question. Woodruf! v. Mississippl, 162
US 281, 40 1. ed 973, 16 5 Ct 520; Klatuber v.
Biggerstafl, 47 Wis §51, 3 NW 367, 32 Am
Rep 773. Anno: 4 Ann Cas §30. .

Bank notes are regarded as money to the
extent that they will pass by a bequest of
cash. Anneo: 62 Am Dec 443
. See alse T Am Jur 283, Banxs, §§ 400 et
¥ See infra, § 18, .
Sea .Parmext [Also 21 RCL p. 40, § 36].
9 Bank of United States v. Bank of

‘Georgia, 10 Wheat(US) 233, ¢ L ed 334: -

Hiauber v. Biggerstanff, 47 Wia 8§51, 3 MW
357, 82 Am Rep T%L. - .
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&8s money even in eriminal proceedings, where, as a rule, the greatest striet-
ness of construction prevails.® However, notwithstanding the generally pre-
vailing rule that bank notes are money, there is considerable authority, espe.
cially among the earlier cases, which maintains the rule that bank notes are
not to be classed as money.l? o ) o

Even. under the majority rule, all bank notes are not necessarily money,1#
They circulate as such only by the general consent and usage of the com-

munity. ¥ This consent snd usage is based upon the convertahility of such
notes into coin, at the pleasuré of ihie holder, upon their presentadion to tha

bank for redemption.® This fact is the vital prineiple which sustains their
L_ﬁ_’_—_mM ter as As Jong as they are Im Iaet what they purport to be,
payable on demand, comiion con v he crd atiributes of

{nunez."' But, upon the failure. of the bank by which they were issued, when
its doors are closed, and its inability to redeem its bilis is openly avowed,

they instantly Jose the character of money, their circilation as currency ceas- .

es with the usage and consent upon which it rested, and the notes become fhe
mere dishonored and deprecialed evidences of dekt® .

= T
_ The power of states to make bank notes legal tender is discussed in a sub-
sequent seetion¥ - ’ ' ' o

§ 10. Certificates of Deposit, Negotiable Instruments, etc.;-Certiﬁcates of
deposits or other vouchers for money deposited in solvent banks, payable on

demand, are a most convenient medium of exchange, and are extensively-

used in commercial aud financial transactions to represent the money thus
deposited, and as the equivalent thereof, and are considered in most trans-
actions as money.** Similarly, a certified check, while not a legal mediom of
payment, is a substitute for money which is commonly and generally used in”
business and commercial transactions and likewise in legal proceedings and
may be considered as so much money. Thus, it has Heen held that under a
statute authorizing a money deposit in lieu of an undertaking, the deposit
of a certified check is a sufficient compliance with the statute® and it has

also been held that where the question involved is whether negotiuble pa-
per was purchased with money, an uncertified check received and presently

paid in cash is equivalent to money.®

Genemlly as to bills of exchange, sea 7
Am Jur 790, Brurs anp Notes, § 6.

10 Btate v, Finnegean, 127 lowa 286, 103
NW 1556, 4 Ann Cas 628; State v. Kube, 20
Wia 217, 91 Am Dec 390,

Anno: 4 Ann Cas 630. .

See 1% Am Jur 574, EMBEZZLEMENT, § 6;
32 Am Jur 987, LarcENT, § TT.

11 Hamilton v. State, 60 Ind 193, 28 Am
B? 653, . :

nno: 4 Anp Cas §30.

12 Klauber v. Blggersteff, 47 Wis 661, 2

NW 367, 32 Am Hep 773,

13 Westfall v. Braley, 10 Qhio 3t 182, T5
Am Dec 08,

¥ Howe v. Hartness, 11 Ohioc S5t 449, 78
Am Dec 312; Westfall v. Braley, 1¢ Ohio
Bt 188, 75 Am Dec 509. R -

Money inciudes onfy such bank notes as
are current de jure et de facto at the locus
in quo: that is, bank notes which are issued
for circulation by authority of law, and are
in actual and generzl circutation at par with
coln, a5 & zubstitute for coin, Interchange-

able with coln; bank notes which actually
represent dollars and cents, 2nd are pald
and recelved for doilars and eents at their
legn]l atandard value. Whatever Is at a
discount—that {8, whatever represents less
than the standard value of colned dollars
and cents at par-—{does not properly repre-
sent dollare and cents, and is not muney.

Hlauber v, Biggerstafl, 47 Wis 551, 3 NW
et e

357, 32 Am Hep 773,

18,18 Westfall v. Breley, 10 Oblo Bt 182,
76 Am Dec 509, - S

1 See Infra, § 13, .

18 Allibone v. Ames, 9 §D T4, §2 N'W 165,
33 LRA 5BE: State v. MeFetrldge, 54 Wis
473, B4 N'W 1, 998, 20 LRA 223, .

Anng: Anun Cas 1912C 356. -

Generally as to the definition and natuy:
of certificates of deposit, see 7 Am Jur 361,
Birgs, §§ 491 et seq. . -

1% Smith v. Fleld, 19 1daho 558, 114 P €61,
Ann Cas 1912C 354, . :

10 Poorman v. Woodward, 21 How{U$)
266, 16 L ed 15L.
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§177 CONSTITUTIONAL LAW 16 Am Jur 2d
autharity on anyone™ affords no_protection,'® and justifies na acts performed

under it.® A contract which rests on an unconstitutional statute creates no
obligation to be impaired by subsequent legislation.®

No one is bound to obey an unconstitutional law' and no courts are bound
to enforce it.?

A void act cannot be legally $mponsistent with a valid one.* And an uncon-

50

" 16 Am Jur 2d CONSTITUTIONAL LAW §178
stitutional law cannot opcrate to supersede any existing valid law.* Indeed
insofar as a statutc runs counter to the fundamental law of the land, it is super-
seded thereby® Since an unconstitutional statute. cannot repeal or in any
way affect an existing one,’ if a repealing statute is unconstitutional, the statute
which it attempts to repeal remains in full force and effect” And where
a clause repealing a prior law is inserted in an act, which act is unconstity.
tional and void, the provision for the repeal of the prior law will usually falt

Standard Oil Co. 167 Tenn 485, 71 SW2d
683, 93 ALR 1483; State v Candland, 36
Utah 406, 104 P 285.

15. Chicage, I. & L. R. Co. v FHackett,
228 US 559, 57 L ed 966, 33 S Ct 581;
Norton v Shelby County, 118 US 425, 30
L ed 178, 6 § Ct 1121; Hirsch v Block, 50

App DC 56, 267 F 614, 11 ALR 1238, cert

“den 254 US 640, 65 L ed 452, 41 S Gt 13;
Smith v Costello, 77 Idaho 205, 290 P2d
742, 56 ALR2d 1020; Sccurity Sav. Bank v
Connell, 198 Towa 564, 200 NW 8, 36 ALR
486; Flournoy v First Nat. Bank, 197 ILa
1067, 3 So 2d 244; Garden of Eden Drainage
Dist. v Bartlctt Trust Co. 330 Mo 554, 50
SW2d 627, 84 ALR 1078; St. Louis v Polar
Wave Ice & Fucl Co. 317 Mo 907, 296 SW

993, 54 ALR 1082; Watkins v Dodson, 159 -

Ncb 745, 68 NW2d 508; Henry County v
Standard Qil Co. 167 Tenn 485, 71 Swad
683, 93 ALR 1483,

Under Nebraska law an unconstitutional
stature is an utter nullity, is void from the
datz of its enacument, and is incapable of
creating any rights. Propst v Board of Eda-
cation Lands & Funds (DC Neb) 103 F
Supp 457, app diznd 343 US 901, 96 L ed
1321, 72 S Ct 636, rch den 343 US 937,
96 L od 1344, 72 5 Ct 765.

As to the effect of, and rights under, a
. judgment bascd upon an upconstitutional law,
sce Jupcxents {Rev ed §19}; as to the
res judicata effect of such a2 judgment, sec
JunomenTts (Rev ed § 356},

16. Norton v Shelby County, 118 US 425,
30 L ed 178, 6 S Ct 1121; Sccurity Sav.
Bank v Connell, 198 Jowa 564, 200 NW
8, 36 ALR 486; Flournoy v Fist Nat. Bank,
197 La 1067, 3 S0 2d 244,

17, Felix v Wallace County, 62 Kan 832,
62 P 667, Henderson v Licber, 175 Ky 15,
192 SW 830, 9 ALR 620; Flournoy v First
Nat. Bank, 197 La 1067, 3 So 2d 244; An-
dersonn v Lehmkuhi, 119 Neb 451, 229 NW
773; Daly v Beery, 45 ND' 287, 178 NW
104,

38. Hontington v Worthen, 120 US §7, 30
L ed 588, 7 5 Ct 469; Norton v Shelby Coun-
ty, 118 US 425, 30 L ed 178, 6 8 Ct 1121;
Smith v Costello, 77 Idahe 205, 290 P2d 742,
56 ALR2d 1020; Highway Comzrs. v Blooming-
ton, 253 IIl 164, 97 NE 280; Security Sav.
Bank v Connell, 198 lowa 564, 200 NW 8§,
36 ALR 486; Flournoy v First, Nat. Bank,
197 1a 1067, -3 So 2d 244; 51 lLouis v
Polar Wave Ice & Fuel Co. 317 Mo 807, 296
SW 993, 54 ALR 1082; Andcrson v fechm-
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kuhl, 113 Neb 451, 229 NW 773; State v
Williams, 146 NC 618, 61 SE 61; Daly v
Beery, 45 ND 287, 178 NW 104; Adinson v
Scuthern Exp. Co. 94 SC 444, 78 SE 516;
State v Candland, 36 Utah 406, 104 P 285;
Bonnett v Vallier, 136 Wis 193, 116 N'W 8a5.

Az 1o the limitations to which this rule is

‘subject, sec § 178, infra.
19. Osborn v Bank ‘of United States, 8-

Whear (US) 738, 6 . ed 204; Flournoy v
First Nat. Bank, 197 La 1067, 3 So 2d 244;
Board of Managers v Wilmington, 237 NC
179, 74 SE2d 749; State ex rel. Tharel v
Board of Comss. 188 Okla 184, 107 P2d

542; Sharber v Florence, 131 Tex 341, 115

Swad 604.

20. A contract exccuted solely {o; the pur-
posc of complying with the provisions of an
uncenstitutional statute is not valid, and the
person who under its termas is obligated to
comply with the provisions of the uncon-
stitutional act is entitled to reficf.  Cleveland
v Clements Bros. Counstr. Co. 67 Ohio St
197, 65 NE 835; Jones v Columbian Carbon
Co. 132 W Va 219, 51 SE24 790.

Generally, as to the application te invalid
contracts of the obligation of contracts guar-
anty, scc § 439, infra.

1. Floumoy » Fit Nat. Bank, 197 ILa
1067, 3 So 2d J44; State ex rel. Clinton
Falls Nursery Co. v Stecle County, 181
Minn 427, 232 NW 737, 71 ALR 1190;

St. Louis v Polar Wave Ice & Fuel Co. 317 °

Ma 907, 296 SW 993, 54 ALR 1082; An-
derson, v Lehmkuhi, 119 Neb 4535, 229 NW
773; Amyot v Caron, 88 NH 394, 190 A
134; State v.Williams, 146 NC 618, 61 SE
61; Daly v Beery, 45 ND 287, 178 NW 104.

2. Chicago, I. & L. R. Co. v Hackett, 228
US 559, g? L ed 966, 33 S Ct 581; United
States v Realty Co. 363 US 427, 41 L o
215, 16 § Ct 1120; Payne v Guofin (DC
Ga) 51 F Supp 588; Hammond v Clark, 136
Ga 313, 71 SE 479; Flournoy v Fint Nart.
DBank, 197 La 1067, 3 So 2d 244; Andenon
v Lehmkuhl, 119 Neb 451, 223 Nw 773;
State v Williams, 146 NC 618, 61 SE &61;
Daly v Beery, 45 ND 287, 178 NW 104,

Only the valid legislative intent becomes
the law to be enforced by the courts. State
ex rel. Clarkson v Phillips, 70 Fla 340, 70
So 367; Flourmoy v First Nat. Bank, 197 La
1057, 3 So 2d 244.

3. Re Spencer, 228 US 652, 57 L ed 1010,
33 § Ct 709; Board of Managers v Wilming-
ton, 237 NC 179, 74 SE2d 749.

with it and will not be permitted to operate as repealing such prior law.? _
The general principles stated above apply to the constitutions as well as to

the laws of the several states insofar as

and laws of the United States.?

they are repugnant to the Constijution

Moreover, a construction of a statute which °

brings it in conflict with a constitution will nullify it as effectually as if it had,
1n express terms, been enacted in conflict thérewith. .

§ 178. Protection of rights.

¥ TR e

TN

The actual existence of a statute prior to a determination that it is unconstitu-
tional is an operative fact and may have consequences which cannot justly be

ignored; when a statute which has

been in effect for some time is declared

unconstitutional, questions of rights claimed to have become vested, of status,

of prior determinations deemed to have

finality and acted upon accordingly,

and of public policy in the light of the nature both of the statute and of its

previous application, demand examination.™

inclusive statement of a
justified.™® .

The pen le is th

noonc.” It is said that all persons are presumed to k

unconstitutional act of

Tt has been said that an all-

principle of absolute retroactive invalidity cannot be

——

the legislature protects
now the law, mcaning that

ignorance of the law excuses no onc; if any person acts under an unconstitutional
statute, he does so at his peril and must take the consequences.*

Rights acquired under a statute while it is duly adjudged to be constitutional
arc valid legal rights that arc protected by the constitution, not by judicial
decision.  But rights acquired under a statute that has not been adjudged valid

4. Chicago, I. & L. R. Co. v Hackerr, 228

US 559, 57 L ed 966, 35 § Ct 581; Besry
v Summers, 76 Idaho 446, 283 P2d 1093;
Board of Managers v Wilmington, 237 NC
179, 74 SE2d 749; State v Savage, 96 Or
53, 184 P 567, 189 P 427.

5. Thiede v Scandia Valley, 217 Mian 218,
14 NW2d 400.

6. State v Ome Oldsmobile Two-Door
Sedan, 227 Minn 280, 35 NW2d 525,

7. State v One Ojldsmobile Two-Door

, SUpra,
&. Scc § 185, infra.

- Gynn v Barry, J5 Wah (US) 610, 21
12; Cohen v Virginia, 6 Wheat (US)
264, 5 L ed 257. -

10. Flournoy v Fint Nat Bank, 197 Ia.

1067, 3 50 2d 244; Gilkeson v Missouri P. R.
Co. 222 Mo 173, 121 SW 138; Peay v Nolan,
137 Tean 222, 7 SW2d 815, 60 ALR 408,

11. Chicot County Drainage Dist. v Baxter
State Bank, 308 US 371, 84 L od 329, 60

5 Gt 217, reh den 309 US 695, 84 L ed 1035,
60 5§ Cr 581.

12. Chicot County Drajnage Dist. v-Baxter
State Bank, supra.

13. §177, supra.

14. Sumner v Becler, 50 Ind 341,

This waming has been so phrased as to
present the actual concept underiying the
utter nullity of an jovalid law by a holding

‘10 the effect that all persons are held to

notice that all statutes are subject to all ex-
press and implied applicable provisions of
the constitution, and also that should a con-
flict between a statute and any expross or
implicd provision of the constitution be duly
adjudged, the constitution by its own superior
force and autherity would render the statute
invalid from its cnactment, and further that
the courts have no power 10 control the offect
of the constitution in nullifying a statute that
is adjudged to be in conflict with any of the
express or impiied provisions of the constitu-
tion. State ox rel. Nuveen v Cireer, 88 Fla
249, 102 Se 739, 37 ALR 1298

ADS
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47 §177
any purposc;'® since unconstitutionality dates from the time of jts enactment,
and not merely from the date of the decision so branding it, an unconstitutional
law, in legal contemplation, is as inoperative as if it had never been passed.?
Such a statute leaves the question that it purports to settle just as it would
be had the statute not been enacted

Sincc_ an unconstitutional law is void, the .general Principles follow that it_
impases no duties,™ confers no rights,'* creates no office,™ bestows no power or |

Tenn 485, 71 swad 683, 93 ALR 1483;

D. Errect oF ToTaLLY Ok PARTIALLY UNCONSTITUTIONAL STATUTES

1. Totar UNCONSTITUTIONALITY

= pare Swift v Calnan, 102 Iowa 206, 71 Nw

—

§ 177. Generally.

The general rule is that an unconstitutional statute, though having the form

e

Del Sordo, 16 NJ 530, 109 A2d 631; Fearon
v Treanor, 272 {w 468, 5 NE2d 815, 109
ALR 1229; State v Weddington, 188 NC
643, 123 SE 257, 37 ALR 573; Suate v
William:, 146 NC 618, 61 SE 61; Danicls
v Homcr, 139 NC 219, 51 SE 992; Sute ex
rel. Sa:inre v Board of University & School
Lands, 55 ND 687, 262 NW 60; State v
First Siate Bank, 52 ND 231, 202 NW 3915
Wilsor. v Farge, 48 ND 447, 186 NW 263;
U'ren v Bagley, 118 Or 77, 245 P 1074, 46
ALR 1173; Templeton v Linn County, 22
Or 213,728 P 795; State v Kofines, 33
211, 80 A 432; Bcaufort County v Jasper
County, 220 SC 469, 68 SE2d 421; Parker v
Bates, 216 SC 52, 56 SE2d 723; Gaud fod
Walker, 214 SC 451, 53 SE2d 316; Rio
Grande Lumber Co, v Darke, 50 Utah 114,
167 P 241; Shea v Qlson, 185 Wash 143,
53 P2d 615, 1i1 ALR 998, affd on rch 180
Wash 700, 59 P2d 1183, 111 ALR 1011;
Uhden v Greenough, 181 Wash 12, 43
P2d 933, 98 ALR 1181; State v Pitney, 79
Wash 608, 140 P 918; State Road Com. v
County Ct. 112 W Va 98, 163 5E 815; Booten
v Pinson, 77 W Va 412, 89 SE 985; Van
Dyke v Tax Com. 217 Wis 528, 259 NW
700, 98 ALR 1332. o

A peasonable doubt in favor of the vahii/;tcr
of & statute is enough to sustain it. -
Glaughlin v Warfield, 180 Md 75, 23 A2d
12

6. Nashville v Cooper, 6 Wall (US) 247,
18 L ed 851; Cap. F. Bourland Ice Co. v
Franklin Utilities Co. 180 Ark 770, 22 SW
2d 993, 68 ALR 1018; Davis v Florida Power
Co. 64 Fla 246, 60 So 759; Des Moines v
Manhattan Oil Co. 193 Towa 1096, 184 NW
823, 188 NW 921, 23 ALR 1322; Naudzius v
Lahr, 253 Mich 216, 234 NW 581, 74 AI.;R
1189; Hopper v Britt, 203 NY 144, 96 NE
371; Lynn v Nichols, 122 Misc 170, 202 NYS
401, affid 210 App Div 812, 205 NY5 935;
Jones v Crittenden, 4 NC (1 Car L Repos
385); Minsinger v Rau, 236 Pa 327, 84 A
902; State ex rel. Richards v Moorer, 152
5C 455, 150 SE 269, cert den 281 US 691,
74 L ed 1120, 50 § Ct 238; Winghicld v
South Carolina Tax Com. 147 SC 116, 144
SE B46; Suate ex rel. Reouss v Giessel, 260
Wis 524, 51 Nw2d 547. ) .
Unleis a statute is in positive conflict with
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‘and name of law, is in reality no law,® but is wholly void**and ineffective for

some designated or identified provision of the
constitution, it should not be held unconstitu-
tional. State ex rel. Johinson v Goodgame, 91
Fla 871, 108 So 836, 47 ALR 118 .
A school code which is the product of the
deliberate thought of a commission of promi-
nent citizens who worked upon it l'o:: several
years, and has been passed by two legilatures
after prolonged consideration before final ap-
proval by the governor, will not be set aside
as unconstitutional unless tlh:_ vnol:huomﬂ‘of the
fundamental law are so glaring that there is
no escape. Minsinger v Rau, 236 Pa 327, 84
A 902, ' -t

7. § 146, supra.

8. Chicago, I. & L. R. Co. v Hackett, 228
US 559, 5g7 L ed 9G6, 33 § Ct 581; United
States v Realty Co. 163 US 427, 41 L ed 215,
16 § Ct 1120; Huntington v Worthen, 120
US 97, 30 L ed 588, 7 5 Ct 469; Norton v
Shelby County, 118 US 425, 30 L ed 178,
6 § Cr 1121; Ex parte Rovall, 117 Us 241,
28 L ed 868, 6 S Ct 734; Hish v Block,
50 App DC 56, 267 F 614, 11 ALR 1238,
cert den 254 US 640, 65 L od 452, 41 5 Gt
13; Texas Co. v Sute, 31 Arix 485, 254¢ P
1060, 53 ALR 258} Quong Ham Wah Co.
v Industrial Acci. Com. 184 Cal 26, 192 P
1023, 12 ALR 1180, error dizmd 255 US
443, 65 L ed 723, 41 S Ct 373; State ex rel.
Nuveen v Greer, 88 Fla 249, 102 So 739,
37 ALR 1298; Commimsioners of Roads &
Revenues v Davis, 213 Ga 792, 102 SE2d

180; Grayson-Robinson Stores, Inc. v Oneida, -

td. 208 Ga 613, 75 SE2d 161, cert den 346
%JS 823, 98 L ed 348, 74 § Ct 39; State v
Garden City, 74 Edabho 513, 265 P2d 328;
Sccurity Sav. Bank v Connell, 198 Iowa 564,
200 NW 8, 36 ALR 406; Flournoy v First
Nat. Bank, 197 La 1067, 3 5o 2d 244; Opin-
ion of Justices, 269 Mass 6i1, 168 NE 536,
66 ALR 1477; State ex rel. Miller v O'"Malley,
342 Mo 641, 117 SW2d 319; Garden of Eden
Drainage Dist. v Bartlett Trust Co. 330 Mo
554, 50 5wW2d 627, 84 ALR 1078: Andcr-
son v Lehmkuhi, 119 Neb 451, 229 NW 773;
Daly v Beery, 45 ND 287, 178 NW 104;
Threadgill v Cross, 26 Okla 403, 109 P 558;
Atkinson v Southern Exp. Co. 94 SC 444, 78
5E 516; Ex parte Hollman, 79 S{; 6. 60 SE
19; Henry County v Standard Qil Co. 167

{16 Am Jur 24]

Peay v Nolan, 157 Tenn 222 7 Swad g15,
60 ALR 408; State v Candlan » 36 Utah 406,
104 P 235; Miller v State Entomologist
(Miller v Schoene) 146 Va 175, 135 SE 813,
67 ALR 197, afid 276 US 272, 72 L ed 568,
48 5 Ct 246; Bonpetr v Vallier, 136 Wis
193, 116 NW 8s5.

A discriminatory law is, equally with the
other laws offensive to the constitution, no
hw_nt all. Quong Ham Wah Co. v Industrial
Acci. Com. 184 Cal 26, 197 p 1021, 12 ALR
1190, error dismd 255 US 445, 65 L ed
723,415 Ct 373, -

As o the cffect of uncenstitutionality of
statutes creating and defining crimes, sce
Crsmrnar Law (Ist ed §307).

9. Ex parte Royall, 117 US 241, 20 L od
863, 6 S Ct 734; Ex parte Siebold, 100 US
371, 25 L ed 717; Cohen v Virginia, 6 Wheat
(US) 264, 5 L ed 257; State ex rel. Nuvesn
v Greer, 88 Fla 249, 102 So 739, 37 ALR
l29q; Commissioners of Roads & Revenues v
Davis, 213 Ga 792. 102 SE2d 180; Grayson-

inson  Stores, Inc., v Oneida, Lid, 200
Ga 613, 75 SE2d 161, cert den 346 US 823,
98 L ed 348, 74 S Ct 39; Hiliman v Poca-
tello, 74 Idaho 69, 256 P2d 1072; Hender-
son v Licber, 175 Ky 15, 192 Sw 830, ¢
ALR 620; Flournoy v First Nat. Bank, 197
Ix 1067, 3 So 24 244; Opinion of Justices,
2 3 . 1686 NE 536, 66 ALR 14777
Michigan State Bank v Hastings, 1 Dougl
{Mick) 225; Garden of Eden Drainage Dist.
¥ Bartlett Trust Co. 330 Mo 554, 50 swad
627, 84 ALR 1078; Anderson v Lehmkyhl,
119 Neb 451, 229 NW 773; State v Tufly, 20
New 427, 22 P 1034; State v Williams, 146
NC 618, 61 SE 61; Daly v Beery, 45 ND 287,
178 NW 104; Atkinson v Southemn Exp. Co.
91 5C 444, 78 SE 5316; Ex parte Hollman,
79 SC 9, 60 SE 19: Henry County v Stand-
ard Oil Co. 167 Tenn 485, 71 Sw2d 683,
93 ALR 1483; Peay v Nolan, 157 Tenn 222,
7 8W2d B15, 60 ALR 408; Miller v Davis,
136 Tex 299, 150 SW2d 973, 136 ALR 177;
Almond v Day, 197 Va 419, 89 SE2d 851;
Miller v Stte Entomologist (Miller +
Schoene) 146 Va 175, 135 SE 813, 67 ALR
187, afld 276 US 272, 32 L od 568, 40
S Ct 246; Servonitz v State, 133 Wis 231, 113
Nw 277,

Unconstitutionality ix illegality of the high-
est order. Board of Zoning Appeals v Deca-
tur Company of Jehovah's Witnesses, 233
Ind 83, 117 NE2d 115,

One Oldxmobﬂc. Two-Doar Se-
Minn 280, 35 NW2d 525. Coum-

10, State v

dag, 227

233, holding that while no right may be

based upon an unconstitutional statute, part

of its provisions may be considered in con-

struing other provisions confessedly good, in

;rriving at the correct interpretation of the
tier.

11, State ex rel. Miller v O'Malley, 342 Mo
641, 117.5W2d 319,

12, Chicago, I. & L. R. Co. v Hackett, 228
US 359, 57 L ed 966, 33 § Ct 381; Nerton
v Shelby County, 118 US 425, 30 L od 178,
6 8 Ct 1121; Louisiana v Pilsbury, 105 US
278, 26 L ed 1090; Gunn v Barry, 15 Wali
{US) 610, 21 L. od 212; Hirsh v Block, 50
App DC 56, 267 F 614, 11 ALR 1238, cert
den 254 US 640, 65 L ed 452, 41 5 Ct 13;
Morgan v Cook, 211 Ark 753, 202 swad
355; Texas Co. v State, 31 Ariz 485, 254 P
1060, 53 ALR 258; Connecticut Baptist Con-
vention v McCarthy, 128 Coan 701, 25 A2d
636; Commissioners of Roads & Revenues v
Davis, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Stores, Inc. v Oneida, Lid. 209
Ga 613, 75 SE2d 161, cert den 346 US 823,
98 Loed 348, 74 S Ct 39; Security Sav. Bank
v Connell, 198 Iowa 564, 200 NW 8, 36 ALR
486; Flournoy v First Nat.

1067, 3 S0 2d 244; Cooke v Iverson, 108
Minn_388. 122 NW 251: Clark v Gt

ge, B. R T. 326 Ma 1084, 43 Sw2d 404,
88 ALR 150; St. Louis v Polar Wave Ice &
Fuel Co. 317 Mo 907, 296 SW 993, 54
ALR 1082: Anderson v Lehmkuhl, 119 Neb
431, 229 NW 773; Daly v Beery, 45 ND 287,
178 NW 104; Siate ex rel. Tharel v Board
of Comrs. 188 Okla 184, 107 P2d 542; Atkin-
son v Southern Exp. Co. 94 SC 444, 78 SE
516; Henry County v Standard Qil Co. 167
Tenn 485, 71 Sw2d 683, 93" ALR 1483;
State v Candland, 36 Utah 406, 104 P 235;
Bonnett v Vallier, 136 Wiz 193, 116 NW 835.

13. Commissioners of Roads & ues v
Davis, 213 Ga 792, 102 SE2d 180; Grayson-
Robinson Stores, Inc. v Oneida, Ltd. 209 Ga
613, 75 SE2d 161, cert den 346 Us B23,
98 L ed 348, 74 S Ct 39; Fiournoy v Fimt
Nat. Bank, 197 La 1067, 3 S0 2d 244; Clark v
Grand Lodge, B. R. T. 328 Mo 1084, 43
SW2d 404, 88 ALR 150.

14. Norton v Shelby County, 118 US 423,
30Led 178,65 Ct 1121; Sccurity Sav. Bank
v Connell, 193 Iowa 364, 200 NW 8, 36
ALR 486; Flournoy v First Naz. Bank, 197
La 1067, 3 S0 2d 244: Anderson v Lehmkuhl,
119 Neb 451, 229 NwW 773; Daly v Beery, 45
ND 287, 178 NW 104; Henry Couaty v

SO%
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RELATION TO CURRENCY

cates deposited by the Reserve Bank with the Treasury
of the United States as a redemption fund for Federal
Reserve ngtes both are counted as a reserve against notes,

KINDS OF CURRENCY

December 31, 1942

DENOMINATIONS

$10 and %20
52%

\ FEDERAL RESERVE NOTES J
. 85% -

As our monetary system works, cuirency in circulation
increases when the public satisfies its larger needs by
withdrawing cash from banks. When these needs decline
and member banks receive excess currency from their
depositors, the banks redeposit it with the Federal Re-
serve Banks, where they receive credit in their reserve
accounts. The Reserve Banks can then return excess notes
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THE FEDERAL RESERVE SYSTEM

to the Federal Reserve Agents and redeem the assets they
had pledged as collateral for the notes.

As of mid-1963 the total amount of currency in circula-
tion outside the Treasury and the Federal Reserve was
$35.5 biilion, of which $30.3 billion — or six-sevenths —

was Federal Reserve notes. All of the other kinds of cur-

rency in circulation are Treasury currency. Such currency

includes United States notes (a remnant of Civil War -

financing), various issues of paper money in process of
retu‘crnent silver certificates, silver coin, nickels, and cents.
“ Until 1963, Federal Reserve notes were not authorized

or issue in denominations of less than $5. Hence, all of
the $1 and $2 bills, as well as some bills of larger denomi-
nations, were in other forms of paper money, chiefly silver
 certificates and United States notes. A law passed in 1963
i permits the Federal Reserve to issue notés in denom-

t

{inations as low as 31, anH sﬂver certﬂﬁs wﬂl eventually
be retired,

All kinds of ¢ currency in circulation in the Umted States
are legal tender, and the public makes no distinction
among them. It may be said that the Federal Reserve has
endowed all forms of currency with elasticity since they
are all receivable at the Federal Reserve Banks whenever
the public has more currency than it needs and since they
may all be paid out by the Reserve Banks when demand
for currency increases. In the subsequent discussion
reference will be made to the total of currency in circula-
tion rather than to any particular kind.

Demand for Currency

It has already been stated that the amount of currency
in circulation changes in response to changes in the pub-

180
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CHAPTER X

RELATION OF RESERVE BANKING TO CURRENCY.
The Federal Reserve System is responsible for providing an elastic
supply of currency. In this function it pays out currency in response
to the public’s demand and absorbs redundant currency.

N important purpose of the Federal Reserve Act was

to provide an elastic supply of currency — one that
would expand and contract in accordance with the needs
of the public. Until 1914 the currency consisted principally
of notes issued by the Treasury that were secured by gold
or silver and of national bank notes secured by specified
kinds of U.S. Government obligations, along with gold
and silver coin. These forms of currency were so limited
in amount that additional paper money could not easily
be supplied when the nation’s business needed it. As a
result, currency would become hard to get and at times
command a premium. Currency shortages, together with

other related developmerits, caused several financial crises

or panics, such as the crisis of 1907. ’
" One of the tasks of the Federal Reserve System is to
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prevent such . crises by providing a kind of currency that

- responds in volume to the needs of the country. The

Federal Reserve note is such a currency. 7

The currency mechanism provided under the Federal
Reserve Act has worked satisfactorily: currency moves
into and out of circulation automatically in response to an
increase or decrease in the public demand. The Treasury,
the Federal Reserve Banks, and the thousands of local

‘banks throughout the country form a system that dis-

tributes currency promptly wherever it is needed #nd
retires surplus currency when the public demand subsides.

How Federal Reserve Notes Are Paid Out

Federal Reserve notes are paid out by a Federal Reserve
Bank to a2 member bank on request, and the amount so
paid out is charged to the member bank’s reserve account,
Any Fedgral Reserve Bank, in turn, can obtain the needed
note Trom Tt Federal Resorvs AT & i
the Board_of Governors of the Federal Reserve System,
who Ts_located at the Federal Reserve Bank and has
custody of its unissued nmofes. ~ -

The Reserve Bank obtaining notes must pledge with the
Federal Reserve Agent an amount of collateral at least
equal to the amount of notes issued. This collateral may
consist of gold certificates, U.S. Government securities,
and ‘eligible short-term paper discounted or purchased
by the Reserve Bank. The amount of notes that may be
issued is subject to an outside limit in that a Reserve Bank
must have gold certificate reserves of not less than 25
per cent of its Federal Reserve notes in circulation (and
also of its deposit liabilities). Gold certificates pledged as
collateral with the Federal Reserve Agent and gold certifi-
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FUNCTION OF BANK RESERVES

through a series of banking transactions. Each transaction
takes time on the part of individual bank managers and,
therefore, the deposit-multiplying effect of new bank
reserves is spread over a period. The banking process thus
affords some measure of built-in protection against unduly
rapid expansion of bank credit should a large additional
supply of reserve funds suddenly become available to
commercial banks.

The second point is that for expansion of bank credit to
take place at all there must be a demand for it by credit-
worthy borrowers — those whose financial standing is
such as to entail a likelihood that the loan will be repaid
at maturity — and/or an available supply of low-risk
investment securities such as would be appropriate for
banks to purchase. Normally these conditions prevail,
but there are times when demand for bank credit is slack,
eligible loans or securities are in short supply, and the
interest rate on bank investments has fallen with the result
that banks have increased their preference for cash. Such
conditions tend to slow down bank credit expansion. In
general, market conditions for bankable paper and atti-
tudes of bankers with respect to the market exert an im-
portant influence on whether, with a given addition to the
volume of bank reserves, expansion of bank credit will be

- faster or slower.

Thirdly, it must be kept in mind that reserve banking
power to create or extinguish high-powered money is
exercised through a market mechanism. The Federal
ﬁeﬁeﬁ%—iésume the initi_i—give‘i_n creating or extinguish-
ing bank reserves, or the member banks may take the_
initiative through borrowing or repayment of borrowing_
at the Federal Reserve.

T7
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Sometimes the forces of initiative work against one
another. At times this counteraction may work to avoid
an abrupt impact on the flow of credit and money of pres-
sures working to expand or contract the volume of bank
reserves. At other times, banks’ desires to borrow may
tend to bring about cither larger or smaller changes in
bank reserves than are desirable from the viewpoint of
public policy, especially in periods when banks’ willingness
to borrow is changing rapidly in response to market forces.
The relation between reserve banking initiative and member
bank initiative in changing the volume of Federal Reserve
credit was discussed in Chapter I11.

These additional aspects of bank credit expansion are
significant because they indicate that in practice we cannot
expect bank credit and money to expand or contract by
any simple multipie of changes in bank reserves, Expansion
or contraction takes place under given market conditions,
and these have an influence on the public’s preferences
or desires for money and on the banks’ preferences for
loans and investments. Market conditions are modified
in the course of credit expansion or contraction, but the
reactions of the public and of the banks will influence

the extent and nature of the changes in money and credit
that are attained.

Management of Reserve Balances

In managing its reserve balances, an individual commer-

cial bank constantly watches offsetting inflows and out-

flows of deposits that result from activities of depositors
and borrowers. It estimates their net impact on its depos-
its and its reserve position. Its day-to-day management
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FUNCTION OF BANK RESERVES

account in_favor of various of his creditors who deposit_
them at their banks. Thus the lending bank is likely to
retain or, receive back as deposits only a small portion of
the money that it lent, while a large portion of the money
that is lent by other banks is likely to be brought to it by
its customers. N

From the point of view of the individual bank, therefore, J

the statement that the ability of a single bank to lend or
“invest rests largely on the volume of funds brought to it
by depositors is correct. Taking the banking system as a
whole, however, demand deposits originate in bank loans
and investments in accordance with an authorized multiple
of bank reserves. The two inferences about the banking
process are not in conflict; the first one is drawn from the
perspective of one bank among many, while the second
has the perspective of banks as a group.
The commercial banks as a whole can create money only
if additional reserves are made available to them. The
Federal Reserve System is the only instrumentality endowed
by law with discretionary power to_create (or extinguish)
the money that serves as bank reserves or as the public’s
pocket cash. Thus, the ultimate capability for qggp_a__qdjgl_—g'
or reducing the economy’s supply f_f: money rests with the

—

Federal Reserve. & £/ yaTE Ly OWiEH ————

I E s, L.
New Federal Reserve money, when it is not wanted by

the public for hand-to-hand circulation, becomes the
-Teserves of member banks. After it leaves the hands of the
first bank acquiring it, as explained above, the new reserve
money continues to expand into deposit -money as it
passes from bank to bank until deposits stand in some
established multiple of the additional reserve funds that
Federal Reserve action has supplied.

SRS
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How the process of expansion in deposits and bank loans
and investments has worked out over the years is depicted
by the accompanying chart. The curve “deposits and cur-
rency” relates to-the public’s holdings of demand deposits,
time deposits, and currency. Time deposits are included
because commercial banks in this country generally engage
in both a time deposit and a demand deposit business and
do not segregate their loans and investments behind the
two types of deposits.

Additional Aspects of Bank Credit Expansion

At this stage of our discussion, three other important
aspects of the functioning of the banking system must be
noted. The first is that bank credit and monetary expansion

. on the basis of newly acquired reserves takes place only
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has complete Jurisdiction to render justice
in this cause in accordance with and agree-
able to the Supreme Law of the Land, See

16 Am Jur 24 on Constitutional Law Sections
210 thru 222. Pages 77 to-83,hereto, "When
a Court is created by Act of the Legislature
the Judicial Powetr is-.conferred by the
Constitution and not by the Act creating
the Court. If its Jurisdiction is to be
limited it must be limited by the -
Constitution." See Minn., Const, "Bills:

of Rights. In any event the Bank has .-

not raised any questicn as to the
jurisdiction of this Court.

Slavery and all its incidents, including
Peonage, thralldom and debt created by
fraud is universally prohibited in the United
States. This case represents but another

refined form of Slavery by the Bankers. Their -

position is not supported by the Constitution
of the United States. The People have spoken
their will in terms which cannot be mis-
understood. It is indispensahle to the
preservation of the Union and independence

and liberties of the people that this Court
adhere only to the mandates of the Constitution
and administer it as written, I therefore

hold the Notes in gquestion void and not
effectual for any purpose.

January 30,1969,

CREDIT RIVER TOWNSHIP
SCOTT CQUNTY ,MINNESOTA
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THE FEDERAL RESERVE SYSTEM

hold only a fraction of their deposits as réserves and the

 fact that payments made with the proceeds of bank loans

are eventually redeposited with banks make it possible for
additional reserve funds, as they are deposited and invested
through the banking system as a whole, to generate deposits
on a multiple scale, :

An Apparent Banking Paradox ?

The foregoing discussion of the working of the banking
system explains an apparent paradox that is the source
of much confusion to banking students. On the one hand,
the practical experience of each individual banker is that
his ability to make the loans or acquire the investments
making up his portfolio of earning assets derives from his
receipt of depositors’ money. On the other hand, we have
seen that the bulk of the deposits now existing have
originated through expansion of bank loans or investments
by a multiple of the reserve funds available to commercial
banks as a group. Expressed another way, increases in
their reserve funds are to be thought of as the ultimate
source of increases in bank lending and investing power
and thus of deposits.

The statements are not contradictory. In one case, the
day-to-day aspect of a process is described. In a bank’s
operating experience, the demand deposits originating in

. loans and investments move actively from one bank to

another in response to money payments in business and
personal transactions. The deposits seldom stay with the
bank of origin. .

The series of transactions is as follows: When a bank
makes a loan, it credits the amount to the borrower's
dw depositor writes chcm ‘
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to 20 years of exrerience with the
Bank of America in Los Angeles, the
Marquette National Bank of Minneapolis
and the Plaintiff in this case. He
seemed to be familiar with the opera-
tions of the Federal Reserve System.
He freely admitted that his Bank
created all of the money or credit
upon its books with which it acquired
the Note and Mortgage of May 8, 1964.
The oedit first came into existeace
when the Bank created it upon its
books. Further he freely admitted
that no United States Law gave the
bank the authority to do this. There
"was obviously no lawful consideration
for the Note. The Bank parted with
absolutely nothinc except a little
ink. 1In this case the evidence

was on January 22, 1969 that the
Federal Reserve Banks obtain the Notes
for the cost of the printing only.
This seems to be confirmed by Title
12 USC Sectimn 420. The cost is about

9/10ths of a cent per Note, regardless
of the amount of the Note. The Federal
Reserve Banks create all of the Money
and Credit upon their books by bookkeep-
ing entry by which they acquire United

States and State Securities. The col-
lateral required to obtain the Notes
is, by section 412, USC, Title 12, a
deposit of a like amount of Bonds;
Bonds which the Banks acquired by
creating money and credit by bookkeep-
ing entry.

No rights can be acguired by fraud.
The Federal Reserve Notes are acquired
through the use of unconstltutlonal
statutes and fraud.
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The Common Law recuires a lawful
consideration for anyv Contract or
Note. These Notes are void for fail-
ure of a lawful consideration at
Common Law, entirely apart from
any Constitutional Considerations.
Upon this ground the Notes are
ineffectual for any purpose. This
seems to be the principle objection to
paper fiat money and the cause of its
depreciation and failure down through
the ages. If allowed to continue,
Federal Reserve Notes will meet the
same fate. TFrom the evidence intro-
duced on January 22, 1969, this Court
finds that as of March 18, 1968, all
Gold and Silver backing is removecd Ifrom
Federal Reserve Notes. ‘

The law leaves wrongdoers where it
finds them. See 1 Amer. Jur. 2nd
on Actions, Sections 50, 51 and 52, which

are included herein on pages 7.2 72 Z.5°

This Court further observes that the
jurisdiction of this Court is conferred
by Article 6, Sec. 1 of the Minnesota
Constitution; "Sec. 1, The Judicial
power of the state is hereby vested
in a Supreme Court, a District Court,

a Prcobate Court, and such other Courts,
minor judicial officers and commissioners
with jurisdiction inferior to the
District Court as the legislature may
establish." Pursuant thereto an

2ct of the legislature created this
Court. '

Nothing in the Constitution or laws
of the United States limits the jurisdic-
tion of this Court. The Constitution
of Minnesota does not limit the juris-
dicticon of this Court. It therefore
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tion and Law and has shaken society to
its foundations. .

The Court is at a loss, because of
the non-appearance of Plaintiff to de-
termine, upon what legal theory, Plain-
tiff could possibly claim that the
Notes in question are a legal tender,
If they have any validity it must
come from the Constitution of the
United States and laws passed pursuant
thereto. Inguirv was made of Mr. Daly
as to what laws these Notes could be
possibly based upon to sustain their
validity. To aid the Court he pre-
sented the following: See pages
_69 to 72__ containing Sectinn 411,
412, 417, 418, 420 or USC Title 12
and Title 31 USC Sec. 462.

On the one hand section 411 holds
and states that the Notes are to be used
for the purpose of making advances to
Federal Reserve Banks through Federal
Reserve Agents and for no other purposes.
Then Title 31 Section 462 states "All
—-—- Federal Reserve Notes and ¢circulat-
ing Notes of Federal Reserve Banks
and National Banking Associations here-—
tofore or hereafter issued, shall be
lecal tender for all debts public and
private. " '

The Constitution states, "No State
shall make anything but Gold and silver
Coin a legal tender in pavment of
debts."” The above referred to enact-
ments of Congress state that the Notes
are a legal tender. . There is a direct
conflict between the Constitution and
the Acts of Congress. If the Constitu-~

34

tion is not controlling then Congress
is above and has superior authority
from the Constitution and the People
who ordained and established it.

‘Title 31 USC Section 432 is in
direct conflict with the Constitution
insofar, at least, that it attempts
to make Federal Reserve Notes a
Legal Tender, the Constitution is
the Supreme Law of the Land. Sec.

432 is not a law which is made in
pursuance of the U. S, Constitution.
It is unconstitutional and void, and,
I so hold. Therefore, the two Federal
Reserve Notes are null and void for
any lawful purpose so far as this case
is concerned and are not a valid de-
posit of $2.00 with the Clerk of the
District Court for the purpose of
effecting an Appeal from this Court

to the District Court. I hold that
this case has not been lawfully re-
moved from this Court and Jurisdiction
thereof is still vested in this Court.

However, there is a second ground
of invalidity of these Federal Reserve
Notes previously discussed and that

. is the Notes are invalid because on

no theory are they based upon a valid,
adequate or lawful consideration.

At the hearing scheduled for Jan-.
uary 22, 1969 at 7:00 P. M., Mr.
Morgan, nor anyone else from or re-
presenting the Bank, attended to aid
this Court in making a correct de-
termination.

Mr. Morgan appeared at the trial on
December 7,.1968 and appeared as a
witness to be candid, open, direct,
experienced and truthful.  He testified



31

obtained these notes for the cost of
the printing. There is no lawful con-
sideration for said Notes.

A lawful consideration must exist
for a Notes. See 17 Amer. Jur. on
Contracts, Section 85, page 5
and also Sections 215, 216 and 217 of
11l Amer. Jur. 2nd on Bills and Notes,
pages - 57 to 60 . As a matter
of fact, the "Notes™ are not Notes at
all, as they contain no promise to pay.

The activitv of the Federal Reserve
Banks of Minneapolis, San Francisco
and the First National Bank of Mont-
gomery is contrary to public policy and
the Constitution of the United States:
and constitutes an unlawful creation of
money and credit and the obtaining of
money and credit for no valuable con-
sideration. The activity of said banks
in creating money and credit is not
warranted by the Constitution of
the United States.

The Federal Reserve and National
Banks exercise an exclusive monovoly .
and privilege of creating credit and
issuing their Notes at the expense of
~the public, which does not receive a
fair eduivalent. This scheme is obliguely
designed for the benefit of an idle monopoly
to rob, blackmail and oppress the producers
of wealth.

-The Federal Reserve Act and the
National Bank Act is in itse operation
and effect contrary to the whole
letter and spirit of the Constitution
of the United States, confers an unlaw-
ful and unnecessarv power on nrivate
parties; holds all of our fellow
citizens in devendence; is subversive
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to the rights and liberties of the
people. It has defied the lawfully

_constituted Government of the United

States. The Federal PReserve and
Naticnal Banking Acts and Sec. 462 of
Title 31, U.S8.C. are not necessary and
proper for carrying into execution the
legislative powers aranted to Con-
ogess or any other powers vested in the
Government of the United States; but,
on the contrary, are subversive to

the rights of the People in their
rights to life, liberty and Proverty.
The afore-mentioned acts of Conaress
are unconstitutional and void and I

so hold.

The meaninag of the Constitutional
provision "No State Shall make anyvthing
but Gold and Silver Coin a tender in
payment of debts" is direct, clear, un-
ambigious and without any gqualification.
This Court is without authority to in-
tervolate any exception. My duty is
simply to execute it, as written, and
to pronounce the lecal result. From
an examination of the case of Edwards
v. Kearzev,_ %6¢ U.S. 595, herein on
pages 61 to 66 , the Federal Reserve
Notes (fiat money), which are attempted
to be made a legal tender, are exactly
what the authors of the Constitution of
the United States intended to prohibit.
No State can make these Notes a legal
tender. Congress is incompetent to
authorize a State to make the Notes a _
legal tender. For the effect of bind-
ing Constitutional provisions see Cooke
v. Iverson 108 M. 388 and State v.

"Sutton 63 M. 147. See pages 67 to 68

. This fraudulent Federal Reserve
Svstem and National Banking System has
impaired the obligation of Contract,
promoted disrespect for the Constitu-
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No one applying the Constitution to

any situation has any business, right or duty
to look in any direction for sovereignty but

toward the people. Any attempt or inclina-
tion to do so is a violation of one's ocath
and continuing duty to uphold, maintain and
support the Constitution of the United
States of America. ‘

See Waring vs. The Mayor of Savannah,

60 Georgia, Page 93, where it is quoted as
follows:

"In this State, as well as in all re-
publics, it is not the Legislature, how-
ever transcendent its powers, who are su-
preme-- but the people--and to suppose
that they may violate the fundamental law,
is, as has been most elogquently expressed.
"to affirm that the deputy is greater than
his principal; that the servant is above
his master; that the representatives of the
people are superior to the people them-
selves; that men acting by virtue of dele-
gated power may do, not only what their
powers do not authorize, but what they for-
bid."” The law is made by the Legislature,
but applied by the Courts.

See generally Mr. Justice Story's com-
mentories on the Constitution found in
Story on the Constitution, Vol. 1, Section
198 through 280 on the History of the
Revolution and the Confederation, origin
of the Confederation, analysis of the
Articles of the Confederation and the De-
cline and Fall of the Confederation includ-
ing the reasons for it, which in chief was
a debasement of our money and currency by
the banks, similar to what is taking place
in the United States today.

For authority to support the propositidn
that an Act of Congress in violation.of the
Constitution confers no rights or privileges

see 16 Am Jur 2d "Constitutional Law"

Sections 177 thru 179 contained herein on

pages 49 to 52 _- :
"Article 1, Section LU ot the United
States Constitution provides that no

— ..
.
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State shall make anvthing but gold and
silver coin a legal tender in payment of
debts.

The act of the-Clerk of the District
Court is the act of the State. The
Clerk of the District Court is the agent
of the Judicial Branch of the Government
of the State of Minnesota. See Briscoe
et al vs. The Bank of the Commonwealth
of Kentucky 11 Peters Reports at Page

" 319, "A State can act only through its

agents; and it would be absurd to say
thgt any act was not done by a State
which was done by its authorized agents®

For the Justice Fees the bank de-
posited with the Clerk of District Court
the two Federal Reserve Notes. The
Clerk tendered the Notes to me. Mv
sworn duty compelled me to refuse the
tender. This is contrary to the Con-
stitution of the United States. The
States have no power to make bank notes
a legal tender. See 36 Amer Jur on
Money, Section 13, attached hereto,
pages 51 to 54 « Only gold and
silver coln is a lawful tender.

See also 36 Amer. Jur. on Money,
Section 9, attached hereto, page 51
Bank Notes are a good tender as monev
unless specifically objected to. ’
Their consent and usage is based upon
the convertability of such notes to
coin at the pleasure of the holder
upon presentation to the bank for
redemption. When the inability of a

bank’ to redeem its notes is. openly
avowed they instantly lose their
character as money and their air-~
culation as currency ceases.

There is also no lawful con-
sideration for these notes to cir-
culate as money. The banks actually
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consisting of a House of Representatives
and a Senate elected as representatives of
all the people.

“Judi¢ial Fower® is défined in Blacks®™ -
Law Dictionary as the authority vested by
Courts and Judges, as distinguished from
" the Executive and Legislative power.

"Cases and Controversies" is defined in
Blacks' Law Dictionary - "This term as used
in the Constitution of the United States
-embraces claims or contentions of litigants
. brought before the Court for adjudication
by regular proceedings for the protection
or enforcement of rights, or the prevention,
redress, or punishment of wrongs: and when-
ever the claim or contention of a party
takes such a form that the Judicial Power
is capable of acting upon it, it has be-
come a case or controversy. See Interstate
Commerce Commission vs. Brimson, 154 U.S.
447, 14 Sup. Crt. 1125, 38 Law Ed. 1047;

Smith vs. Adams 130 U.S. 1679 Supreme Court
566 32 L Ed. 895.

- - o [N

Under our form of governemnt every Amer-
ican, individually or by representation is
the high and supreme sovereign authority.
The authority of each of the three depart-
ments of government is defined and estab-
lished. _

It is entirely fitting and proper to
observe that in all instances between the
states and the United States, and the people,
there is no such thing as the idea of a
compact between the people on one side and
the government on the other. The compact
is that of the people with each other to
produce and constitute a government.

To suppose that any government can be a
party to a compact with the wbole people,
is supposing it to have an existance before
it can have a right to exist.
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The only instance in which a compact can
take place between-the people .and those who
exercise the government, is that the people
shall pay them, while they choose to employ
them. : ‘

A Constitution is the property of the
nation and more specifically of the indivi-
dual, and-not those who exercise the govern-
ment. All the Constitutions of America are
declared to be established in the authority
of the people.

The authority of the Constitution is
grounded upon the absolute, God-given free
agency of each individual, and this is the
basis of all powers granted, reserved or
withheld in the authorization of every word,
phrase, clause or paragraph of the Consti-
tution. Any attempt by Congress, the
President or the Courts to limit, change or
enlarge even the most claimed insignificant
provision is therefore ultra vires and void
ab initie. ’

When considering the United States Con-
stitution, one must absolutely and completely
clear his mind of all British, monarchial,
‘papal, clergical, continental, financial,
or other alien influences or conceptions of
government, the rights of the individual and
what is Constituticnal.

Our Constitution stands absolute and
alone. ' :

It must be read in the light of all en-
gagements entered into before its adoption
including the Declaration of Independence
and the Declaration of Resolves of the First
Continental Congress and the privileges and
immunities secured by Common Law, confirmed
by Magna Charta and other English Charters,
excepting therefrom all clerical, papal
and monarchial nonsense.
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ARTICLE V{

All Debts contracted and Engagements entered into, before the Adop-
tion of this Constitution, shall be as vahid against the United States
under. this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be

made in Pursuance thereof; and all Treaties made, or which shall

be made, under the Authority of the United States, shall be the

.. supreme Law of the Land; and the Judges in every State shall be
Bound thereby, any Thing in the Constituiion or Laws of any State
to the Contrary notwithstanding. S

The Senators and Representatives before mentioned, and the Mem-
bers of the several State Legislatures, and all exccutive and judicial
Officers, both of the United States and of the several Stalc{,_;hn]l&
boungd by Oath or Affirmation, to support this Constitution; but no
religious Test shalf ever be required as a Qualification to:ay Office
or public Trust under the United States.

AMENDMENTS
S ARTICLE I _
[rHE FIRsT TEN ARTICLES PROPOSED 25 SEPTEMBER 1780; DECLARED IN
FORCE. 1S5 DECEMBER 1791
Coagress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of

specch, or of the press; or the right of the people peaceably to assem-

ble, and 1o petition the Government for a redress of grievances.
) ARTICLE V '
No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, ex-
cept in cases arising in the land or naval forces, or in the Miliria,
when in actual service in time of War or public danger; nor shall
any person be subject for the same offence to be twice put in jeop-
ardy of life or limb: nor shall be compelled in any Criminal Case
to be a witness against himself, nor be depri ife 1i
1ty, without due process of law; nor shall private property be
taken for public use, without just compensation.
ARTICLE VI -
In suits at common law, where the value in controversy shall exceed
wwenty dollars, the right of trial by jury shall be preserved, and no
fact tried by a jury shall be otherwise re-cxamined in any Court of
the United States, than according to the rules of the common law.

ARTICLE IX

The enumeration in the Constitution, of certain rights, shall not be

construcd to deny or disparape others retained by the people.
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ARTICLE X
The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, arc reserved to the States respec-
fively, or 1o the people, ’

ARTICLE XIII _
[proposen 1 FEBRUARY 1865; DECLARED RATIFIED 18 DECEMBEX 1865]
Secrion 1 .
Neither slavery nor involuntary servitude, except as a punishment f.o;
crime whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.

) SecTioN 2 ‘

Congress shall have power to enforce this article by appropriate leg-

islation. - =
ARTICLE XIV

[proPosED 16 JUNE XB66; DECLARED maTIFIED 28 JuULy 1868]

Secrion 1 _

All persons born or naturalized in the United States, and subject to’l/
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any Statc deprive any person of life, Iiberty,

or_property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

The division and separation of the three
great powers of government, the Executive,
the Legislative and the Judicial, and the
principle that these powers should be for-
ever kept separate and distinct is of vital
importance to the maintenance and establish-
ment of a free government, without which
this Republic cannot possibly survive.

The particular wording of the Declaration

of Independence which set up an absolute
cut off with the British form of Govern-
ment is contained in the first two para-
graphs thereof.

Thereafter the Constitution was ordain-
ed and established as a law for the gover-
nment by the People of the United States.

All legislative powers granted are
vested in the Congress of the United States
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ARTICLE 1
Sterion 1

Alllegislative Powers herein granted shall be vested in a Congress of
the United States, which shall consist of a Senate and a House of
Representatives. -

Section ¥

The Congress shall have Power To lay and collect Taxes, Daties, Im-
posts and Excises, to pay the Debts and pravide for the common
Detence and general Welfare of the United States; but all Duties,
Imposts and Excises shall be uniform throughout the United States;

To borrow Money on the credit of the United States:

To regulate Commerce with foreign Nations, and among the several
Staics, a1d with the Indion Tribes;

To cstablish an uniform Rule of Nawralization, and uniform Laws
on the subject of Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and

- fix the Standard of Weights and Measures;
To pravide for the Punishment of counterfeiting the Securites and
“current Coin of the United States;

To ¢siablish Post Offices and post Roads;

To promate the Progress of Scicnee and uscful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their-
respective Writings and Discoveries; .

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high-
Secas, and Offences against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make
Rules concerning Captures on Land and Water; o

To raisc and support Armies, but no Appropriation of Money to that
Use shall be for a longer Term than two Years;

To provide and maiatain 2 Navy;

To make Rules for the Government and Regulation of the land and
naval Forces; : _

To provide for calling forth the Militia to execute the Laws of the
Union, suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining the Militia, and
for governing such Part of them as may be employed in the Service

-of the United States, reserving to the States respectively, the Ap-
pointment of the Officers, and the Authority of training the Militia
_. according to the discipline prescribed by Congress;
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To excrcise exclusive Legislation in all Cases whatsoever, over such
District (not exceeding ten Miles square) as may, by Cession of
particular States, and the Acceptance of Congress, become the Seat

* of the Government of the United States, and to exercise like Author-
ity over all Places purchased by the Conseat of the Legistature of the
State in which the Same shall be, for the Erection of Forts, Maga-
zines, Arsenals, dock-Yards, and other ncedful Buildings; — And

. any Department or Officer thereof.

To make all Laws which shall be necessary and _proper for carrying
into Execution the forcgoing Powers, and all other Powers vested
by this Constitution in the Government of the United States, oc_in

Secriow 10, . ,

No State shall eater into any Treaty, Alliance, or Confederation;
grant Letters of Marque and Reprisal; cgin Money; emit Bills of
Credit; make anv Thing but pold and silver Coin a_Tender in
Payment of Dshus; pass any Bill of Atwinder, ex post facto Law, or

- Law impairing the Obligation of -Contragts, or grant sey Tike of
v e Nohility. ~ .
) ARTICLE I
Section 1

The judicial Power of the United States, shall be vested in one su-
preme Court, and in such inferior Courts as the Congress may from
time to time ordain and establish. The Judges, both of the supremc
and inferior Counrts, shall hold their Offices during good Behaviour,
and shall, at stated Times, receive for their Services, a Compensa-
tion, which shall not be diminished during their Continuance in
Ofhce. :

Section 2

The judicial Power shall extend to alt Cascs, in Law and Equity, aris-
.ing under this Constitution, the Laws of the United States, and
Treatics made, or which shall be made, under their Authority; —
toall Cases affecting Ambassadors, other public Ministers and Con-
suls; — to all Cases of admiralty and maritime Jurisdiction; —to
Controversies to which the United States shall be a Party; —to
Controversies between two or more States; —between a State and
Citizens of another State; — between Citizens of different States,
—between Citizens of the same State claiming Lands under Grants
of different States, and between a State, or the Citizens thereof, and
foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Con-
suls, and those in which a State shall be Party, the supreme Court

* shall have original Jurisdiction. In all the other Cases before men-
tioned, the supreme Court shall have appellate Jurisdiction, both as
to Law and Fact, with such Exccptions, and under such Regula-
tioas as the Congress shall make,



21

Tiuue DECLARATION

Js their duty, to throw off such Government,
and fo provide new Guards idor their {ulure

securily —Such has been the patient suticr-
ance of these Colonies; and such is now the’
necessity which constrains them to alter their
{ormer Systems of Government. The history
of the present King of Great Britain is a his-
tory of repeated injuries and usurpations, all
having in direct object the establishment of
an absolute Tyranny over these States. To
prove Lhis, let Facts be submitted to a can-
did world.

"He has refused bis Assent to Laws, the
most wholesome and necessary for the public
good.

He has forbidden his Governors to pass
Laws of immediate and pressing importance,
unless suspended in their operation till his
Asscnt should be obtained; and when so
suspended, he has utterly neglected to attend
te them.

He has refused to pass other Laws for the
accommodation of large districts of people,
unless those people would - relinquish the
right of Representation in the Legislature, =
right inestimable to them and formidable to
tyrants only.

He has called together legistative bodies
at places unusual, uncomfortable, and dis-
tant {rom the depository of their Public Rec-
ords, for the sole purpose of fatiguing them
inle compliance with his mceasures.

He has dissolved Representative Houses
repeatedly, for opposing with manly firm-
ness his invasions on the rights of the peo-
ple. )

He has refused for a long time, after such
dissolutions, to cause others ta be elected;
whereby the Legisialive Powets, incapable
of Annihilation, have returned to the People
at large for their excrcise; the State remain-
ing in the mean ime exposed to all the dan.
gers of invasion from without, and convul-
stons within,

fle has endeavoured to prevent the popu-
tation of these States; for that purpose ob-
structing the Laws of Naturalization of For-
cigners; refusing to pass others to encourage
their migration hither, and raising the con-
ditions of new Appropriations of  Lands.

He has obstructed the Administration of
Justice, by refusing his Assent to Laws for
establishing Judiciary Powers.

He has made Judges dependent on his
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Will alone, for the tenure of their offices, and
the amount and payment of their salaries.

He has erected a multitude of New Offices,
and sent hither swarms of Officers to harass
our People, and eat out their substance.

He has kept among us, in times of peace,
Standing Armies without the Consent of our
legislature.

He bas zfiected to render the Military in-

"dependent of and superior to the Civil

Power,
He has combined with others to subject

us to a jrisdiciion forelgn Lo our constilu-

tion, and unacknowiedged by our laws; priving

his Assent to their acts of pretended legisla-

tion;
._15;:'):' qguartering large bodies of armied
troops among us:

For protecting them, by a mock Trial,
from Punishment for any Murders which
they should commit on the Inhabitants of
these States:

For cutling off our Trade with all parts of
the world:

For imposing taxes on us wilthout our
Consent:

For depriving us in many cases, of the
benefits of Trial by Jury:

For tramsporting us beyond Scas to be
tried for pretended offences:

For abolishing the frec System of English
Laws in z neighbouring Province, establish-
ing therein an Arbitrary government, and en-
larging its Boundaries so as to render it at
once an exampile and fit instrument for in-
troducing the same absolute rule into these
Colonies:

For taking away our Charters, abolishing.
out most valuable Laws, and altering funda-
mentally the Forms of our Governments:

For suspending our own Legislature, and
declaring themselves invested with Power to
legislate for us in all cases whatsocver,

He has abdicated Governmenl here, by
declaring us out of his Protection and wag-
ing War against us.

He has plundercd our seas, ravaged our
Coasts, burnt our towns, and -destroyed the
lives of our peaple.

He is at this time transporting large armies )

of foreizn mercenaries to compleat the
works of death, desolation and tyranny, al-
rcady besun with circumstances of Cruelty
& perfidy scarcely paralieled in the most
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barbarous ages, and totally unworthy the
Head of a civilized nation.

He has constrained our fellow Citizens
taken Captive on the high Seas to bear Arms
against their Country, to become the exe-
cutioners of their friends and Brethren, or
to fall themscives by their Hands. ]

He has excited domestic insurrections
amongst us, and has endeavoured to bring
on the inhabitants of our frontiers,” the
“merciless Indian Savages, whose known rule
of warfare, is an undistinguished destruction
of all ages, sexes and conditions.

“1in every stage of these Oppressions We
have Petitioned for Redress n _the most

“bunble terms: Our repeated Petitions have -

DocUMENTS oF AMERICAN HisToORY

and correspondence. They too have been
dcal to the voice of justice and of consan-
guinjty. We must, therefore, acquiesce in the
necessity, which denounces our Separation,
and held them, as we hold the rest of man-
kind, Enemies in War, in Peace Friends.
We therefore, the Representatives of the
united States of America, In General Con-

gss, Assembled, appeakng to the Supreme
m@m

intentions, do, in the Name, and by Au-
thority of the good People of these Colo-
ntes, solemnly publish _and declare, That
these Uniled Colonijes are and of Right
ought to be Free and Independent States;
lhat_they are Absoived irom ali Allegiance

been answered omly by fepeated injury. A

to the British Crown,_and that all political

“Prince, whose character 1s thus marked by
every act which may define 2 Tyrant, is
unfit to be the ruler of a free People. .

" Nor have We been wanting in attention to
our Brittish brethren. We have warned them
from time to time of attempts by their legis-
lature to extend an unwarrantazble jurisdic-
tion over us. We have reminded them of the
circumstances of our emigration and settle-
ment here. We have appealed to their native
justice and magnanimity, and we have con-
jured them by the ties of our common
kindred to disavow these usurpations, which,
would inevitably interrupt our connections

THE
CONSTITUTION
OF THE
UNITED STATES
OF
AMERICA

=

connection between them and the State of
Great Britain, is and ought to be totally dis-

solved; and that as free and Independent
States, they have full Power to levy War,
conclude Peace, contract Alliances, establish
Commesce, and to do all other Acts and
Things which Indcpendent States may of
right do. And for the support of this Dec-
laration, with 2 firm reliance on the Protec-
tion of Divine Providence, we mutually
pledge to cach other our Lives, our Fortunes
and our sacred Honor.
JOHN HANCOCK.

WE,

THE PEOPLE OF THE UNITED STATES,

IN ORDER TO

FORM A MORE PERFECT UNION,

ESTABLISH JUSTICE,

INSURE DOMESTIC TRANQUILLITY,

PROVIDE FOR
THE COMMON DEFENCE,

PROMOTE THE GENERAL WELFARE,

AND SECURE
THE BLESSINGS OF LIBERTY
TO OURSELVES
AND OUR POSTERITY,

DO ORDAIN AND ESTABLISH THIS

CONSTITUTION

FOR THE UNITED STATES OF

AMERICA.
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United States, which prohibits any
State from making anything but gold and
silver coin a tender, or impairing the
obligation of ¢ .
g- ontracts. 66. THE DECLARATION OF INDEPENDENCE
July 4, 1776

(F. N. Thorpe, ed. Federal and State Cbrxstitu!iam, Vol. I, p. 3 i, The text is
taken from the version in the Revised Statutes of the United States, 1878 ed., and has
been collated with the facsimile of the original as printed in the ofiginal Journal of
the old Congress.)

Now, therefore, by virtue of
the authority vested in me »ur-
suant to the Declaration of Indevendence
the Northwest Ordinance of 1787,
the Constitution of the United States

of America and the Constitution of
the State of Minnesota:

It is hereby DETERMINED, ORDERED

AND ADJUDGED, that the Appeals Statutes

cf the State of Minnesota for Civil
Arneals from this Court to the
District Court is not complied with
within 10 days after entry of
Judgment. Therefore the Appeal is

not allowed bv this

8¢ =shows,

BY THE COURT

e F e £

=

Court and my docket

MARTIN V. MAHONEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA

On June 7, 1776, Richard Henry Lee of Virginia
introduced three vresolutions one of which stated
that the “colonics are, and of right ought to be,
free and independent States.” On the 10th a
commiliee was appointed to prepare a declara-
tion of independence; the committes consisted
of Jeficrson, John Adams, Franklin, Sherman
and K. R. Livingston. This committee. Froucht
in it3 draft on the I8th of June, aund on the 2ud
of July a resolution duclsring independence was
adopted. July 4 the Declaration of Independence
was agreed to, enyrossed, signed by M:.noock,
and sent to the legislatures of the States. The
engrossed copy of the Declaration was signed
by all but one signer on August 2, On the
Declaration, sce C. L. Becker, The Declaration
of Independence, esp. ch. v with its analysis of
Jefferson’s draft; . Fricdenwald, The Declara-
dion of Independence; }. H. Hazellon, Declara-
tion of Independence; J. Sanderson, Lives of
the Signers 1o the Dedaration; R. Frothingham,
Rise of the Republic, ch. xi.; C. H. Van Tyne,
Tht War of Independence, American Phase.

In Congress, July 4, 1776,

THE uNaNIMOUS DECLARATION OF THE
TIFIRTEEN UNITED STATES OF AMERICA,

When _in_the Course of hum vents, it
betomies necessary far one people to dissolve

Lqual station to which the Laws of Nature
and of Natures God entitle them, a decent
respect to the opinions of mankind requires
that they should declare the causes which

impcl .them to the separation.

We hold these truths to be self-evident,
that all micn are created equal, that they are
enduwcd by their Creator with certain un- -
alicnable Rights, that among these are Life,
Liberty and the pursuit of Happiness. That
to scecure these rights, Governments are in-
stituted among Men, deriving their just pow-
ers_from the consent of the governed, That
whenever any Form of (Government becomes
gestructive of these ends 1t 1z the Right of .
1be People to alier or to abolish it and to
institute new Government, laving its founda-
tion on such principles and organizing its
powers in such form, as to them shall secrn

.most likely to effect their Saiety and Happi-
Jness, Prudence, indeed, will dictate that
Governments long established should not be

thanged for light and transient causes; and

.accordingly ali expericnce hath shown, that
mankind are more disposed to sufler, while
gvils are suflerabie, than to right themselves -
by abelishing the forms to which they are ac-
cusiomed. But when a long train of abuses

the political bands which have connected
them with apother, and 1o assume among
the Powers of thic earth. the separatc and

and usurpations, pursuing invariably the same
DObject evinces a1 _design to reduce them un-
der_absolute Despotism, it is their righs it

Dat-ed:‘{ﬁje,éwf—? 5: /74?

MEMORANDUM

The applicable parts of the Declaration
of Independence and the U.S5.Constitution
are as follows:
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The mechanics followed in the ac-
quisition of United States Bonds are
as follows: The Federal Reserve Bank |
places its name on a United States Bond
and goes to its banking books and cre-
dits the United States Government for
an equal amount of the face value of
the bonds. The money or credit first
comes into existance when they create
it on the books of the bank. National
Banks do the same except thev must have
One ($1.00) Dollar in Credit on hand for
every Four ($4.00) Dollars they create.

The Federal Reserve Bank of Minneapo-
lis obtains Federal Reserve Notes in de-
nominations of One ($1.00) Dollar, Five,
Ten,; Twenty, Fifty, One Hundred, Five
Hundred, One Thousand, Ten Thousand, and
One Hundred Thousand Dollars for the
cost of the printing of each note, which
is less than one cent. The Federal Re-
serve Bank must deposit with the
Treasurer of the United States a like
amount of Bonds for the Notes it receives
The Bonds are without lawful considera-
tion, as the Federal Reserve Bank creatéd
the money and credit upon their books by
which they acquired the Bond. With their
bookkeeping created credit, National
Banks obtain these notes from the Federal
Reserve Banks.

The net effect of the entire trans-
action is that the Federal Reserve Bank
and the National Banks obtain Federal
Reserve Notes comparable to the ones
they placed on file with the Clerk of
District Court, and a specimen of which
is above, for the cost of printing only.
Title 31 U.S.C., Section 462 attempts
to make Federal Reserve Notes a legal
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tender for all debts, public and pri-
vate., See page 72.. From 1913
down to date, the Federal Reserve Banks
and the National Banks are privately.
owned. 2As of March 18,1968, all gold back-
ing is removed from the said Federal
Reserve Notes. ©No gold or silver backs

‘up these notes.

The Federal Reserve Notes in gquestion
in this case are unlawful and void upon
the following grounds: :

A. Said Notes are fiat money, not
redeemable in gold or silver coin upon

"their face, not backed by gold or sil-

ver, and the notes are in want of some
real or substantial fund being provided
for their payment in redemotion. There
is no mode provided for enforcing the
payment of the same. There is no mode
provided for the enforcement of the pay-
ment of the Notes in anything of value.

B. The Notes are obviously not gold
or silver coin.

C. The sole consideration paid for
the One Dollar Federal Reserve Notes
is in the neighborhood of nine-tenths
of one cent, and therefore, there is no
lawful consideration behind said Notes.

D. That said Federal Reserve Notes
do not conform to Title 12, United States
Code, fections 411 and 418. Title 31
USC, Section 462, insofar as it attempts
to make Federal Reserve Notes and cir-
culating Notes of Federal Reserve Banks
and National Banking Associations a
legal tender for all debts, public and
private, it is unconstitutional and
void, being contrary to Article 1,
Section 10, of the Constitution of the
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Ralph Hendrickson, its Cashier, on
January 20, 1969. No continuance was
requested by Plaintiff or its Attorney.

The Defendant appeared by and on
behalf of himself. ‘

After waiting for one hour for the
. Bank or its representative to appear
the Court received the testimony of
Defendant bearing upon the issue of
the validity of the Federal Reserve

Notes.

Now, Therefore, based upon all the
files, records and proceedings herein,
and the evidence offered, this Court
makes the following Findings of Fact,
Conclusions of Law, Judoment and De-
termination with reference to the al-
lowance of an appeal:

FINDINGS OF FACT, CONCLUSIONS F LAW,
JUDGMENT AND DETERMINATION

l. That the Federal Reserve Banking
Corpvoration is a United States Corpora-
tion with twelve (12) banks throughout
the United States, including New York,
Minneapolis and San Francisco. That
the First National Bank of Montgomery
is also a United States Corporation,
incorporated and existing under the
laws of the United States and is a
nember of the Federal Reserve Systen,
and more specifically, of the Federal
Reserve Bank of Minneapolis.

2. That becuase of the interlocking
control activities, transactions and
practices, the Federal Reserve Banks
and the National Banks are for all
practical purposes, in the law, one
and the same bank. :
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3. As is evidenced from the book “"The
Federal Reserve System; Its Purposes
and Functions", pages 74 to 78 and

177 and 180, put out by the Board of
Governors of the Federal Reserve
System, Washincton, D. C., 1963, and
from other evidence adduced herein,
the said Federal Reserve Banks and
National Banks create money and credit
upon their books and exercise the
ultimate prerogative of expanding

and reducing the supply of money or
credit in the United States. The

- actual pages of the Federal Reserve

Manual are reproduced herein on pages
38 to 46 ____. See especially page

75 of the Manual.

This creation of money or credit upon
the Books of the Banks constitutes the
creation of fiat money by bookkeeping
entry.-

Ninety percent or more of the credit
never leaves the books of the Banks so
the¥need produce no specie as backing.

When the Federal Reserve Banks and
National Banks acguire United States
Bonds and Securities, State Bonds and
Securities, State Subdivision Bonds and
Securities, mortgages on private Real
property and mortgages on private per-
sonal prorverty, the said banks create
the money and credit upon their books by
bookkeeping entry. The first time that
-the money comes into existance is when
they create it on their bank books by
bookeeping entry. The banks create it
out of nothing. WNo substantial fund of
@old or silver is back of it, or any
fund at all.
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This Court determined that said
Notes on their face were contrary to
Article 1, Section 10 of the Constitu-
tion of the United States and also,
based upon the evidence deduced at
.the hearing on December 7, 1968, the
Notes were without any lawful consid-
eration and therefore were void; how-
ever, this Court indicated it would
give the Plaintiff, First National
Bank of Montoomery, a full and complete
hearing with reference to this issue.

No hearing was requested by Plaintiff,
First National Rank. This Court was
ordered to show cause before the District
Court. The Order to Show Cuase is as
follows: :

STATE OF MINNESOT2 IN DISTRICT COURT
COUNTY OF SCOTT FPIRST JUDICIAL DIS-
TRICT

First National Bank of
Montgomery, Minnesota,
Plaintiff,
vs ORDER TO SHOW
Jerome Daly, CAUSE .
Defendant.
® k * % * k k * * * &k *x kx %k Kk & * * % =%
On reading the application for an
. Order attached hereto, and on Motion
and Affidavit of Theodore R. Mellby,
Attorney for Plaintiff, due showing
having been made that an exigency
exists.

IT IS ORDERED, that Martin V.
Mahoney, Justice of the Peace, Credit
River Township, County of Scott, State
of Minnesota, appear in person before
the above Court at 10:00 A, M., Friday,
January 17, 1969, at the Special Term
of Court to be held in the Court House
in the City of Shakopee, County of
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Scott, State of Minnesota, or as soon
thereafter as counsel can be heard, to
show cause why he should not file in
the office of the Clerk of District

Court, First Judicial District, County

of ‘Scott, State of Minnesota, a trans-
script of all the entries made in his
docket, together with all process and
other papers relating to the above
identified cause of actioh in his pos-
session or the possession of any other
Justice of the Peace of the State of
Minnesota.

LET THIS ORDER, APPLICATION FOR
ORDER, AFFIDAVIT, all heretofore at-
tached, be served on Martin V. Mahoney.
by leaving with him copies of the same
and exhibiting this original ORDER with .
the signature of the Judge of.District
Court hereto affixed, service to be
made forthwith.

BY THE COURT:

/s/ Harold E. Flynn
Judge of District Court

Dated at Shakopee, Minnesota
this 8th day of January, 1969

Therefore, upon Motion of Defendant
Jerome Daly, this Court ordered a hearing
before this Court on January.22, 1969 for
the purposes of making Findings of Fact

and Conclusions of Law.

Pursuant thereto, the above-entitled
action came on for hearing before this
Court on January 22, 1969 at 7:00 p. M.
The First National Bank of Montgomery
made no appearance although service of
the Motion and Order was served, upon
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It is, however, the Order of this
Court that the parties are entitled to
a2 full hearing before this Court, and,

if requested a full hearing will be
granted. ™ :

/5/ Martin V. Mahoney
Martin V. Mahoney
Justice of the Peace
Credit River Township

Scott County, Minnesota
January 6, 1969

Minnesota Statutes Annotated 532.38.
required that the Appellant, First
National Bank of Montgomery deposit with
the Clerk of the District Court within
ten (10) days, Two ($2.00) Dollars {(law~
ful money of the United States) for pay-
ment to the Justice of the Peace before
whom the cause was tried. This is one

of the conditions for the allowance of
an appeal.

Two One ($1.00) Dollar Federal Re-
serve Notes were deposited with the
Clerk of the District Court. One was
issued by the Federal Reserve Bank of
San Francisco, bearing Serial No.
L12782836 and the other on deposit was
issued by the Federal Reserve Bank of
Minneapolis bearing Serial No. 1804106972

A specimen, for illustrative purposes,
is as follows: .
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Peace Court. Subdivision 4 thereof
requires that $2.00 shall be paid
within 10 days to the Clerk of the
District Court, for the use of the
Justice before whom the cause was
tried.

Two so-called "One Dollar" Federal
. Reserve Notes issued by the Federal
" Reserve Bank of San Francisco L1278283C
and Federal Reserve Bank of Minneapolis
Serial No. I80410697A were deposited
with the Clerk of the District Court
to be tendered to me.

These Federal Reserve Notes are not
lawful money within the contemplation
of the Constitution of the United
States and are null and void. Fur-
ther the Notes on their face are not
redeemable in Gold or Silver Coin nor
is there a fund set aside anywhere for
the redemption of said Notes.

However, this is a determination of

a guestion of Law and Fact by the under-

signed pursuant to the authority vested

in me by the Constitution of the United,
States and the Constitution of the State

of Minnesota. Plaintiff is entitled to
be accorded full due vrocess of Law be-

fore the Court in this present determin-

ation not to allow the Appeal.

If Plaintiff will file a brief on the
Law and the Facts with this Court within

10 days, or if Plaintiff will file an

application for a full and Complete hear-

. ing before this Court on the determina-
tion,. a prompt hearing will be set

and if plaintiff can satisfy this Court
that said Notes are lawful money issued
in pursuance of and under the authority

of the Constitution of the United States

i0

of America the undersigned will stand
ready and villing to reverse himself

-in this determination.

TAKE NOTICE AND GOVERN YOURSELVES
ACCORDINGLY.

BY THE COURT

/s/ Martin V. Mahoney" -
MARTIN V. MAHONEY

JUSTICE OF THE PEACE
CREDIT RIVER TOWNGHIP

SCOTT COUNTY, MINNESQOTA

bated January 6, 1969

MEMOQ

I am bound by ocath to support the
Constitution of the United States and
laws passed pursuant thereto and the
Constitution and Laws of Minnesota
not in conflict therewith., This is
an important Case to both parties and

involves issues, apparently, not pre-
viouslyv decided before. It is also
important to the public. The Clerk of
the District Court is an officer of
the Judicial Branch of the State of
Minnesota. His act is the Act of the
State. U, S. Constitution Article 1
Section 10 provides "No State Shall
make any thing but Gold and Silver
Coin a Tender in Payment of Debts.”
The teader of the two Federal Reserve
Notes runs counter to the fundamental
Law of the land, the Constitution of
the United States of America. It
appears on the face of it that the
Notes are ineffectual for any purpose
and that I am not justified in taking
any sters toward the allowance of an
Appeal in this case.



Anheuser-Busch Brewing Co. v. Emma
Mason, 44 Minn. 318, 46 N.W. 558. 'The
Jury.found there was no lawful consid-
eration and I agr€e. Only God can
create something of value out of nothing.

] Even.if Defendant could be charged
with waiver or estoppel as a matter of
Law this is no defense to the Plaintiff.,
The Law leaves wrongdoérs where it finds
them. See sections 50, 51 and 52 of Am
Jur 2d “"Actions" on page 584 - " po
action will lie to recover on a claim
based upon, or in any manner depending
upon, a fraudulent, illegal, or immoral
transaction or contract to which Plain-
tiff was a party."

No complaint was made by Plaintiff
that Plaintiff did not receive a fair
-trial. From the admissions made by
Mr. Morgan the path of duty was made
direct and clear for the Jury. Their
Verdict could not reasonablyhhave been
otherwise. Justice was rendered com-
rletely and without denial, promptly
and without delay, freely and without
purchase, conformable to the laws in
this Court on December 7, 1968.

BY THE COURT

/s/ Martin V. Mahoney
MARTIN V. MAHONEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHIP
SCOTT COUNTY, MINNESOTA

December_Q, 1968

Note: It has never been doubted that
a Note given on a Consideration which
1s prohibited by law is void. It has
been determined, independent of Acts
of Conagress, that sailing under the
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license of an enemy is "illegal. The

ermission of Bills of Credit upon the

books of these private Corporations, A
for the purvoses of private gain is

not warranted by the Constitution of
the United States and is unlawful. See
Craig v. Mo. 4 Peters Reports 912.

This Court can tread onlv that path
which is marked out by duty. MV.M.

On January 6, 1969 this Court filed
a Notice of Refusal to Allow Appeal with
the Clerk of the District Court, Hugo L.
Hentges, for the County of Scott and
State of Minnesota, which 35 as follows:

NQTICE OF REFUSAL TO ALLOW APPEAL

TO: Hugo L. Hentges, Clerk of District
Court, Plaintiff, First National Bank of
Montgomery and Defendant Jerome Daly:

Yol will Please take Notice that the
undersigned Justice of the Peace, Martin
V. Mahcnev, herebv, pursuant to law, re-
fuses to allow the Appeal in the above
entitled action, and refuses to make an
entry of such allowance in the under-
signed's Docket. The undersigned also
refuses to file in the office of the
clerk of the District Court in and for
Scott County, Minnesota, a transcript
of all the entries made in my Docket,
toggther with all process and other
papers relatinag to the action and filed
with me as Justice of the Peace. .

The undersigned concludes and de-
termines that M.S.A. 532.38 was not
complied with within 10 days after
entry of Judament in my Justice of the



Now therefore, by virtue of the
authority vested in me pursuant to the
Declaration of Independence,and the
Northwest Ordinance of 1787, the
Constitution of the United States and
the Constitution and laws of the State
of Minnesota not inconsistent therewith:

_IT IS HEREBY ORDERED, ADJUDGED AND
" DECREED:

1. That Plaintiff is not entitled to
recover the possession of Lot 19, Fair-
view Beach, Scott County, Minnesota
according to the Plat thereof on file
in the Register of Deeds office.

2. That because of failure of a law-
ful consideration the Note and Mort-
gage dated May 8, 1964 are null and void.

3. That the Sheriff's sale of the above
described premises held on June 26, 1967
is null and void, of no effect.

4., That Plaintiff has no right, title
or interest in said premises or lien
thereon, as is above described.

5. That any provision in the Minnesota
Constitution and any Minnesota Statute
limiting the Jurisdiction of this

Court is repugnant to the Constitution
of the United States and to the Bill of
Rights of the Minnesota Constitution and
is null and void and that this Court

has Jurisdiction to render complete
Justice in this Cause.

6. That Defendant is awarded costs in
the sum of $75.00 and execution is here-
by issued therefor.

7. A 10 day stay is aranted.

8. 'The following memorandum and any
supplemental memorandum made and filed
by this Court in suppmort of this Judg-
ment is hereby made a part hereof by
reference,

BY THE COQURT

/s/ Martin V. Mahoney

- MARTIN V. MAHOWEY
JUSTICE OF THE PEACE
CREDIT RIVER TOWNSHID
SCOTT COUNTY, MINNESOTA

Dated December 9, 1968

MEMORANDUM

The issues in this case were éimple.
There was no material dispute on the
facts for the Jury to resolve.

. Plaintiff admitted that it, in com-
bination with the Federal Reserve Bank
of Minneapolis, which are for all
practical purposes, because of their
interlocking activity ana practices,
and both being Banking Institutions
Incorrorated under the Laws of the
United States, are in the Law to be
treated as one and the same Bank, dida
create the entire $14,000.00 in monev
or credit upon its own books by book-
keeping entry. That this was the Con-
sideration used to support the Note
dated May 8, 1964 and the Mortgage

of the same date. The roney and credit
first came into existance when they
created it. Mr. Morcan admitted that
no United States Law or Statute existed
which gave him the right to do this.

A lawful consideration must exist and
be tendered to sunport the Note. See
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December 7, 1969 at 10:00 A.M. Plain-
tiff appeared by its President Lawrence
V. Morgan and was represented by its
Counsel Theodore R, Melby. Defendant

' appeared on his: 6wn behalf.

A Jury of Talesmen were called, im-
paneled and sworn to try the issues in
this Case. Lawrence V. Morgan was’ the

:'only witress® called for Plaintifs and
Defendant” testified as the only witness

in his own behalf.

Plaintiff brought this as a Common
Law action for the recovery of the pos-
session of Lot 19, Fairview Beach,
Scott County, Minn. Plaintiff claimed
title to the Real Property in guestion
by foreclosure of a Note and Mortgage
Deed dated May 8, 1964 which Plaintiff
claimed was in default at the time fore-
closure proceedings were started.

Defendant appeared and answered that
the Plaintiff created the money and cre-
dit upon its own books by bookkeeping
entry as the consideration for the Ncte
and Mortgage of May 8, 1964 and alleged
that the Sheriff's sale passed no title
to Plaintiff.

The issues tried to the Jury were
whether there was a lawful considera-
tion and whether Defendant had waived
his rights to complain about the con-
sideration having paid on the Note for
almost 3 years. '

Mr. Morgan admitted that all of the
money or credit which was used as a
consideration was created upon their
books, that this was standard banking
practice exercised by their bank in
combination with the Federal Reserve

Bank of Minneapolis, another private
bank, further that he knew of no United
States Statute or Law that gave the
Plaintiff the authority to do this,

Plaintiff's act of creating credit is
not authorized by the Constitution and
Laws of the United States, is unconsti-
tutional and void, and is not a lawful
consideration in the eyes of the Law to
support any thing or upon which any
lawful rights can be built.

Nothing in the Constitution of the
United States limits the Jurisdiction
of this Court, which is one of original
Jurisdiction with right of trial by Jury
guaranteed. This is a Common Law Action.
Minnesota cannot limit or impair the
power of this Court to render Complete
Justice between the parties. Any pro-
visions in the Constitution and laws
of Minnesota which attempt to do so
are repugnant to the Constitution of the
United States and are void. No ques=
tion as to the Jurisdiction of this
Court was raised by either party at the
trial. Both parties were given complete
liberty to submit any and all facts and
law to the Jury, at least in so far as
they saw fit.

Plaintiff further claimed that Defend~
ant by using the ledger book created
credit and by paying on the Note and
Mortgage waived any right to complain
about the Consideration and that De-~
fendant was estopped for doing so.

At 12:15 on December 7, 1968 the
Jury returned a unanimous verdict
for the Defendant.
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2
STATE OF MINNESOTA IN JUSTICE COURT
COUNTY OF SCOTT TOWNSHIP OF CREDIT ORDER
RIVER _
JUSTICE: On application of Defendant Jerome
MARTIN V. MAHONEY Daly, it appearing that.an exigency ex-
ists because this Court is Ordered to .
First National Bank of Montgomery, show cause at Glencoe, Mipngsota-Qns. =+ -
: Plaintiff, January 24, 1969 why this Court §hould -
not allow the Appeal herein, therefore,
. -VS— FINDINGS OF FACT o :
: CONCLUSIONS OF LAW - JIT IS HEREBV ORDERED-. tha; Plalntlff
Jerome Daly, AND JUDGMENT appear before this Court on Janflary=22, , &
Defendant. 1969 at 7:00 P.M. at the Creﬂit Rlver A
————— Town Hall, Scott County, MlnHESota, and
' Show Cause why this Court should not, at
The above-entitled action came on " a hearing to be held at the time when
before the Court on January 22, 1969 at both sides will be given the opportun-
7:00 P.M., pursuant to Motion and ity to present evidence, grant the Mo~
Notice of Motion and Order to Show ‘ tion and relief requested by Defendant,
Cause, as follows: Jerome Daly, and why this Court's Notice
of Refusal to Allow Appeal herein should
To: Plaintiff above named and to its not be made absolute.

Attorney Theodore R. Melby
Service of the above Order shall be

Sirs: made upon Defendant, its Attorney or
You will please take notice that the Agents.

Defendant, Jerome Daly, will move the BY THE COURT
above named Court at the Credit River
Townshlp Village Hall, Scott County,

Minnesota before Justice Martin V. : /s/ Martin V. Mahoney
Mahoney at 7:00 P.M. on Wednesday, MARTIN V. MAHONEY
January 22, 1969 to make Findings of " JUSTICE OF THE PEACE
Fact, Conclusions of Law and Order and CREDIT RIVER TOWNSHIP
Judgment refusing to allow Appeal on the
grounds that the two One Dollar Federal January 20, 1969
Reserve Notes are unlawful and void and
are not a deposit of Two Dollars in An action for the recovery of the
lawful money of the United States to possession of Real Property was brought
perfect the Appeal, and to make the Court's  before this Court for trial on December
refusal to allow appeal absolute. 7, 1968 at 10:00 A.M., by Jury. The
decision of this Court was as follows:
/s/ Jerome Daly JUDGMENT AND DECREE
Jerome Daly
Attorney for himself The above entitled action came on

z before the Court and a Jury of 12 on



